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INTRODUCTION

In April 2003, Scott Peterson was charged with the capital murder of his wife Laci
and his unborn son Conner. The state’s theory was that Scott killed Laci at home between
the night of December 23, 2002 and the morning of December 24, 2002, suffocating her.

(109 RT 20200, 20319.) In contrast, from day one on Mr. Peterson said he was innocent.

To prove how and where and when the crime occurred, the state called more than
150 witnesses in its case-in-chief. The trial court commented on this evidence after the
state rested, accurately noting the state had presented no evidence showing either how or

where the crime occurred:

“There is no evidence in this case how this crime was committed. There is
no evidence in this case where it was committed.” (108 RT 20163.)

To its credit, the state did not dispute this finding. To the contrary, during closing
arguments, the state itself went a step further, candidly conceding that it also could not

prove when the crime had happened:

“I can’t tell you when he did it. I can't tell you if he did it at night. I can't
tell you if he did it in the morning.” (109 RT 20200.)



Despite the undisputed absence of any evidence as to how, where or when the
crime occurred, the state asked a jury to convict Scott Peterson of murder and sentence

him to die. Ultimately, the jury did just that.

It is probably fair to say that there are not many cases in the history of California
where the state obtained a guilty verdict and death sentence for murder absent evidence of
how, where or when the murder occurred. Nevertheless, Mr. Peterson does not dispute
that there may be situations where a death verdict is warranted despite the absence of such
evidence. But at the very least, a verdict under such circumstances raises a legitimate

question as to how a jury could arrive at such a result.

Here, the answer may in part lie in the community in which the case was tried, and
the manner in which the jury was selected. The Peterson trial generated an extraordinary
amount of publicity. The trial judge noted that he had never seen anything like this case,
and the prosecution itself conceded that this case generated more publicity than even the
O.J. Simpson case. Hundreds of people showed up at the police station the night Mr.
Peterson was arrested, many screaming “murderer;” according to the police, their main
concern was that Mr. Peterson “didn’t get lynched . ...” (9 CT 3341.) More than a
thousand prospective jurors were subsequently called for jury duty; the jury voir dire

showed that virtually every one of them had been exposed to publicity about the case.



Nor was there any dispute that the publicity was extraordinarily prejudicial to the
defense. Before hearing even a single witness, nearly half of all prospective jurors
admitted they had already decided Mr. Peterson was guilty of capital murder. And in
what may be a first for the American system of justice, outside the courthouse in which
the parties would try to select a fair jury, a radio station posted a large billboard which

had a telephone number for people to call in and vote:
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The publicity continued throughout trial. A mob estimated at more than 1,000
people gathered at the courthouse to await the guilt phase verdict. After the guilty verdict
was announced, the 12 jurors departing to await the beginning of the penalty phase -- and
decide whether Mr. Peterson would live or die -- were met with wild applause and

cheering.

Judge Girolami, the experienced Stanislaus County judge who presided over
pretrial hearings, observed, “[i]Jn my over 30 years in this community, I’ve not seen
anything like the publicity generated by this case.” Judge Delucchi, the trial judge and
also a respected, veteran jurist, agreed: “I’ve never seen anything like it before . . .. I

2

can’t account for the reaction of the public to this case.” And as noted, the prosecution

itself acknowledged that the pretrial publicity “surpassed the Manson case . . . and the

b

O.J. Simpson case . . . .

Despite these observations, the trial court refused to change venue from San Mateo
county. Thus, Mr. Peterson was forced to pick a jury in a community that had plainly

been saturated with negative publicity about the case.

But it got worse. Because of the publicity, the parties used a detailed jury

questionnaire to aid the voir dire process. Over repeated and strenuous defense objection,



prospective juror after prospective juror was discharged simply because they wrote in
their questionnaires that they were opposed to the death penalty. No questioning of these
jurors was allowed even though every one of these jurors also stated in their
questionnaire that they would consider death as an option in the case notwithstanding
their views on the death penalty. Instead, each of the jurors was discharged because -- in
the trial court’s stated view -- “if you don’t support the death penalty you cannot be death

qualified.”

As discussed in the following pages, there are numerous reasons why the guilt and
penalty phase verdicts in this case must be reversed. They include the fact that the state
was not entitled to “entrust the determination of whether a man should live or die to a
tribunal organized to return a verdict of death.” (Witherspoon v. Illinois (1968) 391 U.S.
510, 521.) Yet that is exactly what occurred here when the trial court discharged juror
after juror simply because “if you don’t support the death penalty you cannot be death
qualified.” They include the state’s admission of expert testimony as to the movement of
bodies in water even though the state’s expert candidly admitted he was “not an expert in
that area.” They include the state’s admission of highly prejudicial dog scent evidence
even though the dog had a dismal record of being wrong a remarkable 66% of the time.
They include the exclusion of demonstrative video evidence offered by the defense

showing that the state’s theory of how the crime occurred -- Mr. Peterson dropping his



wife’s body (weighted down by four anchors) over the side of his small boat in San

Francisco Bay -- could not have happened without the boat capsizing.

These and other issues will be discussed in much greater detail below. Mr.
Peterson recognizes, of course, that he was not entitled to a perfect trial. But he was still
entitled to a fair one. As the substantial errors catalogued in this brief illustrate, Scott

Peterson received neither. Reversal is required.



STATEMENT OF THE CASE

On December 3, 2003 the Stanislaus County District Attorney filed a two-count
information against appellant Scott Peterson, charging him with the December 2002
murders of his wife Laci and their unborn child, Conner, in violation of Penal Code
section 187. (9 CT 3284; 1 Supp. CT 4-5.)' The information added a multiple murder
special circumstance in violation of section 190.2, subdivision (a)(3). (9 CT 3284.) Mr.
Peterson pled not guilty and denied the special circumstance allegation. (9 CT 3284.)
On January 9, 2004, the state filed its “Penal Code Section 190.3 Notice Regarding

Aggravating Evidence.” (10 CT 3691-3693.)

Trial was originally set for Stanislaus county. Prior to trial, Mr. Peterson filed a
motion to change venue alleging that prejudicial publicity about the case rendered a fair
trial impossible in Stanislaus county. (9 CT 3324-3393.) In its written papers the state
conceded that the “pretrial publicity has been geographically widespread and pervasive”
but nevertheless opposed the motion. (10 CT 3415; see 10 CT 3408-3604.) The trial

court granted the motion. (RT PPEC at 86-87, 203-206.)> Over defense objection,

1

Citations to “CT” refer to the Clerk’s Transcript on Appeal. Citations to
“Supp. CT” refer to the Supplemental Clerk’s Transcript on Appeal. Citations to “RT”
refer to the Reporter’s Transcript on Appeal.

2

Citations to “RT PPEC” refer to the separately paginated one-volume
transcript entitled “Post-preliminary Examination Certified Record.”
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however, the case was transferred to San Mateo county, only 90 miles away. (RT PPEC

256-264; 11 CT 3710.)

Jury voir dire began in San Mateo county on March 4, 2004. (11 RT 2025.) The
parties agreed on a jury questionnaire; after nearly 1000 jurors had completed their
questionnaires, the results showed that 96% of potential jurors had been exposed to
publicity about the case and -- of this group -- 45% were willing to admit they had
prejudged Mr. Peterson’s guilt. (14 CT 4516, 4520; 10 RT 1960-1970, 2007-2014.) On
May 3, 2004, defense counsel made a second motion to change venue based upon the
pretrial publicity in light of the information contained in the questionnaires. (14 CT
4487-4716.) The state objected once again; this time, the trial court denied the motion to

change venue. (36 RT 7094-7102.)

Opening statements in the guilt phase began on June 1, 2004. (18 CT 5626.) The
state rested its case-in-chief on October 5, 2004. (19 CT 5934.) The defense rested its
case on October 26, 2004. (19 CT 5960.) The jury began deliberations on November 3,

2004. (19 CT 5976.)

The jury deliberated all day on November 4, returning with a request to examine

exhibits. (19 CT 5978-5979, 5983.) The jury deliberated all day on November 35,



returning with a request to see additional exhibits. (19 CT 5981-5982.) The jury
deliberated all day on November 8. (19 CT 5983-5986.) The jury continued deliberating
until lunchtime on November 9. (19 CT 5989-5990.) At that point the court dismissed

juror 7. (19 CT 5990.)

Deliberations began anew on that afternoon, November 9, 2004. (19 CT 5990.)
This second jury deliberated that afternoon, and again the next morning, until juror 5 was
discharged late the next morning. (19 CT 5991.) On November 10, the jury began

deliberations yet again. (19 CT 5992.)

This third jury deliberated the remainder of that day. (19 CT 5992-5993.) On the
next day of deliberations -- November 12, 2004 -- the jury found Mr. Peterson guilty as
charged in count one (first degree murder) and guilty of the lesser included offense of
second degree murder on count two. (20 CT 6133.) The jury found the multiple murder

special circumstance true. (20 CT 6133.)

The penalty phase began on November 30, 2004. (20 CT 6138.) The state’s
penalty phase case ended the next day. (20 CT 6143.) The defense case in mitigation

began that same day and ended on December 9, 2004. (20 CT 6170.) The jury began



deliberating in the penalty phase that same afternoon. (20 CT 6172.) The jury
deliberated all day on December 10. (20 CT 6174-6175.) Late the next morning the jury

sentenced Mr. Peterson to die. (20 CT 6233.)

On March 16, 2005, the trial court denied Mr. Peterson’s motion for a new trial,

imposing a sentence of death. (21 CT 6462, 6468.) This appeal follows.
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STATEMENT OF FACTS

Guilt Phase

A. Overview: A Single Question.

In December 2002, Scott and Laci Peterson lived at 523 Covena Avenue in
Modesto. All parties in this case agreed that on the morning of December 24, 2002,
Scott drove from Modesto to the Berkeley Marina.® The state’s theory of the case was
that when Scott left home at around 10:00 that morning, he had already killed Laci, and
he was taking her body to the marina to put in San Francisco Bay. The defense theory
was far different; Laci was alive when Scott left for Berkeley that morning and Scott had

nothing to do with the killing.

The prosecution’s theory thus turned on proving a single point: Laci was dead by
the time Scott left home and drove to the Berkeley Marina. And the state certainly acted

consistent with this view; as detective Brocchini himself would later admit, within days of

’ Because numerous members of the Peterson family testified at trial, and to

avoid confusion, both Scott and Laci Peterson may sometimes be referred to by their first
names. Similarly, because numerous members of Laci’s family (the Rocha family)
testified, and again to avoid confusion, they too may be referred to by their first names.
No disrespect is intended to the members of either family.
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Laci’s disappearance, police had already singled Scott out as the prime suspect. (58 RT
11288.) This explains why police collected and viewed much of the evidence in this case
through a lens which assumed Laci had already been killed when Scott drove to Berkeley

that morning, and focused exclusively on Scott Peterson as the murderer.*

But as also discussed fully below, virtually every link in the state’s evidentiary
chain of guilt was fundamentally flawed. It was not just that the state failed to establish
the time, place and manner of the killing. More to the point, the evidence the state
claimed conclusively established Scott’s guilt was simply unreliable, and should never

have been admitted in this capital trial.

Thus, the state relied on expert testimony to support its theory of the case. The
state introduced expert testimony on dog scent evidence purportedly detecting Laci’s
scent at the Berkeley marina where Scott had launched his boat on December 24, and told
the jury that if they believed this evidence, “then he’s guilty . . . . as simple as that.” The
state introduced expert testimony about the movement of bodies in water, purportedly to

prove that the conjunction of where the bodies were found and the prevailing winds and

N If anything, detective Brocchini’s admission was on the conservative side.

According to Greg Reed -- a friend of Laci and Scott -- on the evening of December 24
itself police told him they already “had a good idea what had happened” in the case and
they “thought Scott did it.” (75 RT 14430-14431.)
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tides established the bodies must have originated from the spot Scott said he had been
fishing. Once again, the prosecutor told the jury that if it believed this evidence, “then

that man’s a murderer. It’s as simple as that.”

But as the American philosopher Alfred North Whitehead put it, “simple solutions
seldom are.” The state bet its case on these experts, telling the jury that if they were
believed, Scott was a murderer. In this singular respect, Mr. Peterson agrees with the
prosecution: Mr. Peterson agrees that, in the context of the evidence before the jury, the
significance of these experts to the outcome of this case cannot be overemphasized. The
facts of the case, set forth below, provide the Court with that context, against which the

Court may itself evaluate the significance of the erroneously admitted evidence.

B. The Events Leading Up To Scott Peterson’s Arrest For Murder.

1. Scott and Laci’s background and the events leading up to December
24, 2002.

Scott and Laci Peterson met while both were living in San Luis Obispo, California.

(45 RT 8819.) Laci was attending college at Cal Poly. (45 RT 8819.) Scott lived and

13



worked in San Luis Obispo and would later attend and graduate from Cal Poly as well.

(46 RT 8968-8969.)

Over the next three years, Laci and Scott steadily dated, became engaged, and
married in August 1997. (46 RT 8968.) Laci graduated from college that same year and
Scott graduated in 1998. (46 RT 8968-8969.) After graduation, they started and ran a
popular college hangout in San Luis Obispo called the Shack. (46 RT 8970.) Scott did

the cooking and Laci worked up front. (47 RT 9165-1966.)

In 2000, they sold the Shack and moved to Modesto, California, where Laci was
raised. (46 RT 8969-8970.) Laci and Scott lived with Laci’s mom Sharon Rocha and
step-father Ron Grantski for several weeks before renting and then buying a home in
October 2000. (46 RT 8971.) Laci worked as a marketing representative for Southern
Wine and Spirits and then as a substitute teacher. (46 RT 8972-8973.) Scott worked as a

manager for Trade Corp., a specialized fertilizer company. (59 RT 11624, 11626.)

During this time, they remodeled their home and put in a swimming pool and a
built-in outdoor barbeque. (46 RT 8976-8978.) They liked to socialize with friends but
according to Laci’s mother Sharon they did not do drugs, engage in any high risk

behaviors, or have any psychological problems. (46 RT 8974-8975.) Laci’s sister Amy
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Rocha described the couple as “get[ting] along very well” and said she had never seen
them fight. (46 RT 8912-8913.) Nor had Amy ever heard Scott raise his voice. (46 RT
8934.) Amy described Scott as someone who tried to give Laci everything she wanted.
(46 RT 8936.) Laci’s brother Brent Rocha described Scott and Laci’s relationship as
“very positive . . . [and] happy” and noted that they “appreciated [each other].” (47 RT
9229-9230.) One of Laci’s childhood friend Stacy Boyers described Scott and Laci as

“totally in love.” (54 RT 10523.)

Laci became pregnant in the spring of 2002. (52 RT 10105-10106.) Laci went to
prenatal yoga and Laci and Scott attended a weekly Lamaze class together. (46 RT 8926,
8929.) Laci’s sister Amy recalled that Scott went to most of Laci’s prenatal doctor
appointments. (46 RT 8932-8933.) Amy testified that Laci and Scott both made lists of
baby names and decided together to name their baby Conner. (46 RT 8936.) Laci’s step-
father Ron Grantski recalled that during Laci’s pregnancy, Scott scheduled regular
Sunday dinners with Ron and Sharon so that the family could “spend more time together

because of the baby.” (47 RT 9130.)

On December 23, 2002, at around 5:45 p.m. Laci and Scott met Amy at Amy’s hair
salon so she could cut Scott’s hair. (45 RT 8835-8837.) Amy showed Laci how to use a

curling iron to style her new cut. (46 RT 8916-8917.) While they were at the salon, Laci
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called and ordered a pizza to pick up on the way home. (46 RT 8917.) Scott invited Amy
to join them for dinner. (46 RT 8921.) Amy declined because she was meeting a friend
who was visiting from out of state. (46 RT 8918.) Amy remembered that Laci and Scott
“interacted with each other [like usual]” that night and nothing appeared “out of the
ordinary.” (45 RT 8858; 46 RT 8911.) At 8:30 that night, Laci spoke briefly with her
mother Sharon about plans for Christmas Eve dinner the following night. (46 RT 8996-

8997.)

2. The events of December 24, 2002.

On December 24, 2002, around 5:15 p.m., Scott called Sharon to see whether Laci
was already at Sharon’s house. (46 RT 8998-8999.) Scott told her that Laci’s car was in
the driveway and their dog McKenzie was in the backyard with its leash on. (46 RT
8999.) Sharon had not seen or spoken with Laci that day and suggested he call some of

Laci’s friends to see if she was with them. (46 RT 8999.)

Scott also called Amy. (45 RT 8876.) Amy described Scott as “panicked.” (45
RT 8877.) Scott called some of Laci’s friends and went door-to-door in the
neighborhood. (54 RT 10513, 10515.) Neighbor Amie Krigbaum described Scott as

“very, very upset” and “distraught.” (48 RT 9510, 9523.) Laci’s friends Stacey Boyers
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and Lori Ellsworth described Scott as “upset” and “panicked.” (54 RT 10529, 10565.)
No one had seen Laci. (46 RT 8999-9000; 54 RT 10513.) Sharon’s husband Ron called

911 and the local hospitals. (46 RT 9001.)

Scott later told police that before he left the house that morning Laci said she was
going to walk their dog McKenzie. (51 RT 10005.) When he returned, Scott found
McKenzie outside with his leash on. (46 RT 8999.) Indeed, at 10:18 that morning,
neighbor Karen Servas confirmed that McKenzie was out in the street with his leash on.
(48 RT 9422.) The leash was moist and covered in leaves and grass clippings. (48 RT
9423.) Servas put McKenzie in the Peterson’s backyard and shut the gate. (48 RT 9425,

9428.)

When Scott told Sharon Rocha about McKenzie, her “first thought” was that Laci
must have been walking the dog and thought they should look for her in the park. (46 RT
8900.) Scott, Sharon, Amy, Ron and other friends and family met at East La Loma Park

near Laci and Scott’s home to look for Laci. (46 RT 9005-9006.)°

5

Karen Servas initially told police that she found McKenzie at 10:30 a.m..
(48 RT 9454.) But after looking at sales receipts and a cell phone call from that morning
and backtracking she thought it was closer to 10:18 a.m. when she found McKenzie. (48
RT 9422.) According to Servas, after she found the dog she then went to Austin’s Patio
Furniture, Starbucks, and then made a call to Tom Egan. Her 10:18 a.m. time estimate
relied on (1) a receipt from Austin’s Patio Furniture time stamped at 10:34 a.m. and (2)
cell phone records showing a call to Egan at 10:37 a.m.. (48 RT 9422, 9435-9437.)
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3. The police search of the Peterson home and Scott’s truck, warehouse
and boat.

Police officer Jon Evers contacted Scott as he was searching in the park for Laci
that evening. (50 RT 9906-9907.) Evers asked Scott for permission to search the
Peterson home. (50 RT 9906-9907.) Scott told Evers it was fine to enter the home and
search it. (50 RT 9906-9907.) Officers later described Scott as “very cooperative” and
noted that he did not “hesitate” when asked whether they could search his home. (50 RT
9907; 51 RT 10078-10079.) Police took control of Laci and Scott’s home. (46 RT 9008.)
Scott was not permitted back in the house that night unless he was accompanied by a

police officer. (46 RT 9008-9009.)

Over the course of the next few days, detectives Al Brocchini and Craig Grogan --
with the help of numerous other police officers -- searched Laci and Scott’s home. (57
RT 11166.) As detective Brocchini himself later admitted on cross-examination, because
the detectives had already singled Scott out as the prime suspect in the case, they were
specifically searching for any evidence that would link him to Laci’s disappearance and

possible murder. (58 RT 11288.)

There was not much to find. Just outside the Peterson home, officers found a

bucket with two mops inside. (50 RT 9787.) The mops and bucket did not smell of
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disinfectant or bleach. (50 RT 9851-9852; 51 RT 10070-10071.) Both were taken into
evidence. (50 RT 9818.) When asked about the mops and bucket, Scott explained that
Laci had mopped the floor that morning and he had taken the bucket and dumped the

water outside when he returned that afternoon. (56 RT 11010-11011.)

Inside the house and on top of the clothes washer, officers found some dirty wet
rags. (50 RT 9789.) These were also taken into evidence. (50 RT 9842.) Ultimately, the
rags were no more sinister than the mop; Scott explained his assumption that their house
cleaner Margarita Nava used the rags the day before when she cleaned the house. (57 RT
11130.) In fact, Ms. Nava later confirmed that she did indeed use the rags to clean the

outside windows and the fireplace screen. (57 RT 11108-11109.)

Police found a curling iron out in the bathroom. (50 RT 9819.) Police also noticed
that a rug was “scrunched” up. (50 RT 9789.) Police searched the home for any signs of
blood using “an alternate light source.” (57 RT 11164-11165.) No blood was found. (57
RT 11164-111165; 63 RT 12379-12381, 12398-12399; 66 RT 12857-12859, 12868-
12871.) As one of the searching officers -- Derrick Letsinger -- forthrightly conceded,

there were no signs at all of “foul play” in the house. (50 RT 9832.)
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Moreover, as all officers made clear, Scott was extremely cooperative with police.
As noted above, he permitted police to search and take control of his house. (50 RT
9907; 51 RT 10078-10079.) That same night, Scott allowed detective Brocchini to look
at his cell phone and review his call history. (55 RT 10732-10733.) Next Scott consented
to a search of his truck parked outside. (51 RT 10078-10080.) Scott voluntarily told
detective Brocchini that he had a firearm in his glove box from a recent hunting trip. (55
RT 10748; 57 RT 11126-11127; 59 RT 11511.) Brocchini took the gun from the
glovebox and put it into his pocket without telling Scott. (51 RT 10083; 55 RT 10748-
10749.) The gun was later examined; it had not been fired recently. (59 RT 11603-

11605.)

Inside the cab of the truck, Brocchini found a Big 5 Sporting bag with 2 new
fishing lures still in the package and a receipt dated 12-20-02 for the lures, a 2 day fishing
license for December 23 and December 24 and a salt water fishing pole. (55 RT 10746;
62 RT 12183-12184.) Scott gave officer Evers a receipt from the Berkeley Marina
stamped 12:54 p.m. on December 24, 2002. (51 RT 10029.) Finally, Brocchini searched
the large tool box in the back of Scott’s truck and the truck bed where he found two tarps

and some patio umbrellas. (51 RT 10081-10083.)°

6 Later the umbrellas and one tarp were found in a shed in the Peterson’s

backyard and the other tarp was found in a separate backyard shed with a gas leaf blower
on top of it which was leaking gas. (55 RT 10741-10745.)
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Scott also voluntarily consented to a search of his warehouse and boat. (51 RT
10038.) Inside the warehouse, police found Scott’s 14 foot aluminum boat on a trailer
with one circular concrete anchor inside. (51 RT 10044; 57 RT 11239-11240.) They also
found (1) concrete dust (on Scott’s trailer), (2) a fishing report about sturgeon fishing in
the San Francisco Bay (on Scott’s desk) and (3) a pair of needle nosed pliers with a single
hair fragment, 5-6 inches long and dark, in the “clamping” part of the pliers. (57 RT
11239-11240; 67 RT 12962; 64 RT 12554-12558.) Detective Henry Hendee collected the
pliers and the single hair and packaged them separately for examination. (64 RT 12555-
12558.) The hair was consistent with hair found in Laci’s hairbrush. (70 RT 13644.) As
discussed more fully below, the pliers were so rusted that the state’s own forensic expert

would admit they had not been used recently. (86 RT 16467.)’

By the first week of January, Scott was under 24 hour surveillance. (58 RT
11295-11305.) Scott’s phones had also been tapped and by the third week in January
there was a GPS tracking system placed on his truck. (85 RT 16275-16277; 94 RT

17770.)

’ When detective Hendee later opened the evidence envelope, there were two

hairs, not one. (64 RT 12566.) Hendee was not sure whether the hair had broken or
whether it had been two hairs that looked like one. (64 RT 12563-12567.)
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4. The media frenzy begins on December 26, 2002.

By December 26, 2002, the media had set up camp outside the Peterson home. (46
RT 9017-9019.) By December 27, the media had blocked off the whole street. (47 RT
9142-9143.) According to Laci’s stepfather Ron, it was “like nothing [he] had ever seen”
before. (47 RT 9142-9143.) Brent Rocha described it as the media being “all . . .
around” the Peterson’s home. (47 RT 9248.) Neighbor Amie Krigbaum called it a media
“feeding frenzy.” (48 RT 9526.) She noted that the entire block in front of the Peterson
home was blocked off with media and satellite trucks which continued for five months.
(48 RT 9525.) The reporters would sometimes stay past midnight and then come back at

four or five in the morning. (49 RT 9638.)

Ms. Krigbaum recalled that when Scott would come and go from the house, the
media would take pictures of him, videotape him and shout questions at him. (48 RT
9525.) At one point, the media used a bullhorn and screamed “you murdered your wife,
you murdered your child.” (49 RT 9625.) Random people would drive by the home
shouting “murderer.” (49 RT 9625.) Neighbors were scared for their own safety. (49 RT
9625.) Instead of the media attention dying down, Ms. Krigbaum testified that it “got

worse as time progressed.” (48 RT 9525.)
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5. Scott’s repeated cooperation with police.

In the days following Laci’s disappearance, Scott spoke extensively with police.
He spoke with Detective Douglas Mansfield, Detective Craig Grogan, Detective Allen
Brocchini, Detective John Buehler, Captain Christopher Boyer, Officer Jon Evers, and
Officer Matthew Spurlock. (8 RT 1641; 50 RT 9867-9868; 51 RT 9999-10000; 55 RT
10715; 61 RT 11829-11830; 93 RT 17645-17646; 102 RT 19055.) He was repeatedly
described as cooperative. (50 RT 9907 [Officer Spurlock describes Scott as
“cooperative”]; 51 RT 10038 [Officer Evers describes Scott as “cooperative”]; 51 RT
10078 [Officer Evers describes Scott as “very cooperative”]; 55 RT 10715 [Detective
Brocchini testified that Scott agreed to ““sit down with [him] and . . . go over what [they]
had talked about over the last few hours”]; 61 RT 11830 [Detective Mansfield described

Scott as “very cooperative.”].)

With respect to the morning of December 24, 2002, Scott told detectives that -- as
was her usual routine -- Laci got up around 7 a.m. to watch the Today Show. (61 RT
11838.) When Scott got up about an hour later, Laci was mopping the floor. (61 RT

11820, 11838.) They then watched part of the Martha Stewart show. (51 RT 10004.)
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Scott recalled that the episode included something on meringue. (100 RT 18769.)

Scott said he left for a fishing trip to the Berkeley Marina at around 9:30 in the
morning. (51 RT 10004.) He had purchased a rod and reel and a two day fishing license
at Big 5. (61 RT 11820.) Laci planned to walk the dog and then go grocery shopping.
(51 RT 10005; 61 RT 11821.) Scott explained that Laci’s usual dog-walking route was to
go to the East La Loma Park near their house, head towards the tennis courts, and then
back to the house. (61 RT 11821.) The walk was “a mile loop” which took her about
forty-five minutes. (61 RT 11821, 11839-11840.) Scott often walked this loop with Laci
and McKenzie. (61 RT 11839.) When he left the house Laci was wearing black

maternity pants, a white t-shirt and white tennis shoes. (61 RT 11823.)

Scott then drove to his warehouse to pick up the 14 foot aluminum boat that he had

purchased two weeks before. (61 RT 11824, 11837.) At the warehouse, he checked his

8 Although the state would dispute this aspect of Scott’s recollection as well,

the state was wrong. In fact, on December 24, 2002, at 9:46 a.m. Martha Stewart did
indeed discuss meringue on her show. (55 RT 10805-10806;100 RT 18769.) Despite the
fact that meringue was discussed on the show -- and that he had reviewed the show
specifically looking for any mention of meringue -- detective Brocchini wrote in his
report that there was no mention of meringue on this date. (55 RT 10805-10806.) This
false information was passed on to other detectives investigating the case. (55 RT
10806.) And it was even used in an affidavit seeking a wiretap on Scott’s telephones.
(55 RT 10807.) Finally, the state specifically told the jury in opening statements that
“[o]n the 24th Martha Stewart didn’t have a segment with meringue.” (43 RT 8454.)
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e-mail, cleaned up the office, put together a wood working tool called a mortiser, and
unloaded tools from the green tool box in the back of his pickup truck. (61 RT 11841-
11842; 93 RT 17655.) He thought he was at the office for about an hour. (61 RT 11841-
11842.) Scott then drove to the Berkeley Marina. (61 RT 11824.) He spent about an
hour in the water where he headed north towards an island which was later identified as
Brooks Island. (61 RT 11844; 66 RT 12841.) He wanted to make sure that the boat was
working properly. (61 RT 11844-11845.) Scott said that he did not have a map of area,
but he had researched fishing in the bay on the internet. (56 RT 11040.) Scott put the
boat back onto the trailer about 2:15 p.m. and headed back to Modesto. (61 RT 11845.)
He planned to meet Laci at home around 4:00 p.m.. (61 RT 11845.) Scott tried to call

Laci on the way home but got no answer. (51 RT 10006.)

When Scott returned to Modesto, he dropped the boat off at the warehouse and
arrived home around 4:30 p.m.. (51 RT 10007.) Scott noticed that their dog McKenzie
was outside with its leash on and the doors to the back patio were unlocked. (51 RT
10007.) Laci was not home but her car was in the driveway. (51 RT 10027.) Scott ate a
couple slices of pizza, drank some milk and because his clothes were wet he put them in
the wash and took a shower. (51 RT 10007-10008; 61 RT 11847.) When Laci still was

not home, Scott called her mother Sharon to see if she was over at her house. (51 RT
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10008.) Scott then called Laci’s sister Amy and some of Laci’s friends and went to

several neighbor’s homes looking for Laci. (61 RT 11850.)

Of course, the news that Scott had been at the Berkeley Marina on the day Laci
disappeared was widely publicized within 24 hours of Laci going missing. (62 RT 12089,
12103-12104.) As Scott’s defense counsel would later point out: “Only the deaf and

dumb didn't know where . . . Mr. Peterson was that day.” (10 RT 1998.)

A great deal of forensic and circumstantial evidence supported Scott’s statements
to police. As noted, Scott told police he went to the Berkeley Marina and said he had
researched fishing in the bay on the internet. Scott gave police a receipt from the
Berkeley Marina stamped 12:54 p.m. on December 24, 2002. (51 RT 10029.) Police
found a fishing report about sturgeon fishing in the bay. (67 RT 12962.) Scott said that
after he left the house, he went to his warehouse where he logged on to the internet and
then built a mortiser. (56 RT 11021.) In fact, a search of Scott’s work computer located
at the warehouse showed internet usage between 10:30 a.m. and 10:56 a.m., during which

someone researched how to assemble a mortiser. (83 RT 15753, 15759-15762.)

Sharon Rocha confirmed that on the evening of Laci’s disappearance, Scott told

her that Laci planned to go to the store and take the dog for a walk. (46 RT 9040.) Amy
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Rocha recalled that Laci walked frequently around the time of her disappearance as Laci
was conscious of her weight and staying fit during pregnancy. (46 RT 8926-8927.) Amy
Rocha explained to police that Laci did yoga Mondays and walked daily or almost daily.
(46 RT 8935.) Just a week before Laci’s disappearance Laci and Scott spent a weekend
in Carmel, California, with Scott’s parents Lee and Jackie Peterson. (107 RT 19974.)
Lee and Jackie both recalled that Laci walked for several hours around town shopping
and then walked down to the beach and back up a hill which was 3/4 a mile to their hotel.
(88 RT 16878-16880; 107 RT 19976, 19992-19993.) Laci’s friend Kristin Reed
confirmed that -- while Laci had stopped walking for awhile due to dizziness -- by the
first part of December she was back walking again because she was concerned over how

much weight she had gained. (58 RT 11405-11407.)°

At this point in the investigation, Laci’s family and friends fully supported Scott.
(46 RT 8912-8913, 9063; 47 RT 9229; 54 RT 10523.) Laci’s mom Sharon “thought the
world of [Scott].” (46 RT 9063.) Sharon had never seen Scott violent with Laci or even
raise his voice. (46 RT 9063.) Amy Rocha agreed that she had never seen them fight nor

had she ever seen Scott do anything “that would even remotely be characterized as

’ Although Sharon Rocha expressed a contrary view -- believing Laci had

stopped walking in the neighborhood in November 2002 -- when Sharon heard that
McKenzie was found with its leash on, Sharon’s “first thought” was that Laci must have
been walking the dog. (46 RT 8985, 9000.)
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harming Laci.” (46 RT 8912-8913.) Laci’s step-father Ron told detectives that Laci and
Scott had never been separated during their marriage, spent “90 percent of their time
together” and that Scott was “supportive” of Laci. (47 RT 9132.) Ron recalled that even
when Scott “should have been mad at Laci he wasn’t.” (47 RT 9131.) Laci’s brother

Brent described Scott and Laci as follows:

“Great relationship, very positive, happy, you know whatever Laci asked
for Scott did, she appreciated him and . . . he appreciated her.” (47 RT
9229-9230.)

Brent had never seen Scott “get even remotely violent” with Laci. (47 RT 9277.) When
detective Grogan asked Brent whether he thought Scott could have hurt Laci, Brent

unequivocally answered “no.” (47 RT 9229.)

Laci and Scott’s friends agreed. Laci’s childhood friend Stacy Boyers “thought the
world of Scott.” (54 RT 10523.) Scott and Laci’s friend Greg Reed considered Scott and
Laci to have a “great relationship” and had never heard a negative comment from either

of them about their relationship. (75 RT 14440.)
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6. Amber Frey reports having an affair with Scott.

On December 30, 2002, Amber Frey called the Modesto Police and reported that

she was having an affair with Scott. (59 RT 11481.)

Amber and Scott first talked via telephone sometime in November 2002 and had
their first date on November 20, 2002. (76 RT 14554, 14561.) They had a second date
on December 2, 2002. (76 RT 14587-14590.) Amber’s young daughter Ayiana
accompanied them. (76 RT 14592.) Scott stayed the night at Amber’s house and they
saw each other the following evening as well. (76 RT 14600-14601.) Scott told Amber

that he had never been married and did not have any children. (76 RT 14610-14611.)

They next saw each other on December 9. (76 RT 14614.) Scott admitted he had
been married but lied and told her he had lost his wife. (76 RT 14619-14620.) Scott had
also told Shawn Sibley -- a woman he had met through work and who introduced him to
Amber -- that he had “lost” his soul mate. (60 RT 11711.) Scott and Amber next saw
each other on December 11, 2002 and attended a birthday party together. (76 RT 14627-
14628.) They last saw each other on December 14, 2002. (76 RT 14639.) Amber told
police this was the last time she had seen Scott. (59 RT 11477-11478.) She had spoken

with him by telephone since, including on the night of a candlelight vigil in honor of Laci.
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(59 RT 11477-11478; 76 RT 14687.) During one of his earlier calls, Scott told her that he

would be in Maine for Christmas and then in Europe for the New Year. (76 RT 14688.)"°

After Amber contacted police, she taped all subsequent calls between herself and
Scott. (76 RT 14719.) Police told Laci’s family about the affair. (57 RT 11179.) At the
same time, police falsely told Laci’s family that Scott had recently taken out a life
insurance policy on Laci for $250,000. (57 RT 11167-11169, 11173-11176, 11179.)
Despite its falsity, the life insurance policy was also widely reported in the media. (57 RT
11173-11176.) After news of the affair and the recent life insurance policy came to light,

Laci’s family and friends no longer supported Scott. (47 RT 9144-9145; 57 RT 11177.)

7. Scott is arrested and charged with murder.

Several months later on April 13, 2003, the body of Conner Peterson was

discovered on the shore of San Francisco bay, nearly one mile northeast of Brooks Island

where Scott had been fishing on December 24, 2002. (61 RT 11871, 11880; 84 RT

10 Scott told his sister Ann Bird that Laci knew about his affair with Amber.
(97 RT 18252.) This was consistent with the testimony of Laci’s mom Sharon Rocha that
Laci knew of a prior affair Scott had when they lived in San Luis Obispo. (46 RT 9065.)
Scott later apologized to Laci’s mother and stepfather for not having come forward
sooner about his affair with Amber. (97 RT 18259.)
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15934.) The next day, the body of Laci Peterson was found on the shore nearly two miles

northeast of Brooks Island. (61 RT 11990, 11993; 84 RT 15934.)"!

Up until this point, Scott had never been convicted of a felony or a misdemeanor
nor had he ever even been arrested. (96 RT 18118, 18157.) He had no prior criminal
record of any kind. (96 RT 18118, 18157.) There was no history of domestic violence.
(96 RT 18157.) Nor was there any evidence at all that Scott had a violent nature. (96 RT
18157.) To the contrary, despite an extensive police investigation into his past, law
enforcement could not find anyone who had ever even had a physical fight with Scott.

(96 RT 18157.) As noted, Scott and Laci’s friends and family had never even heard him
raise his voice with Laci let alone do anything “that would even remotely be characterized

as harming [her].” (46 RT 8912-8913 see also 46 RT 9063; 47 RT 9277.)

There was no cause of death. There was no murder weapon. There was no

confession. Nevertheless, on April 18, 2003, Scott was arrested and charged with the

" Criminalist John Nelson found a piece of duct tape attached to Laci’s leg.
(70 RT 13667.) Attached to the duct tape was a pubic hair. (70 RT 13667.) Another
pubic hair was found loose on her body. (70 RT 13667.) Neither of these pubic hairs
belonged to Scott. (70 RT 13667.)
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capital murders of his wife and child. (87 RT 16581.)"

As noted above, the state’s theory was that Scott killed Laci in their home between
the night of December 23 and the morning of December 24. (109 RT 20319.) Absent
any evidence on the cause of death, the state theorized that Scott suffocated Laci. (109
RT 20200.) According to the state, Scott put the leash on McKenzie and let him loose in

the neighborhood so that it would appear that Laci had been abducted while she walked

12 At the time of his arrest, Scott was staying in San Diego where his family

lived. (95 RT 17976.) When he was arrested on April 18, 2003, Scott was carrying his
brother’s driver’s license, a credit card belonging to his sister Ann Bird, $14,932 in cash
and some camping equipment. (95 RT 17997; 102 RT 19095-19096, 19106-19107.) His
hair and goatee had been “bleached.” (99 RT 18620.) The state would later rely on this
evidence to argue that Scott was about to flee the country. (109 RT 20313-20315.)

In fact, however, there was a far less nefarious explanation. Lee Peterson,
Scott’s father, testified that he and Scott were meeting to play golf that day. (107 RT
19997-19999.) Scott was carrying his brother’s driver’s license that day so that he could
get a local’s discount at the golf course. (107 RT 19997, 19999.) Police confirmed that,
in fact, Lee Peterson had scheduled a tee time for four people that morning and there was
a local’s discount. (102 RT 19111, 19150.) And Scott’s mother Jackie Peterson
explained that she had accidentally withdrawn $10,000 from Scott’s account (which she
was a joint account holder on) and when the error was discovered she had given Scott the
money to deposit back into the account. (107 RT 19969-19972.) The remaining money
was from the recent sale of Scott’s truck to his brother. (107 RT 19970-19971.)

As for fleeing the country, the fact of the matter is that Scott had already
taken a work-related trip to Mexico in February 2003 -- when he was under suspicion for
murder -- and returned to the United States. (94 RT 17811; 95 RT 17990.) When he was
contacted by police at the parking lot, he did not insist on Miranda rights, he did not
refuse to speak with police and he did not flee; instead, his first question was “have they
found my wife and son?” (95 RT 18006.)
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the dog. (109 RT 20202.) Then Scott moved the body to his Modesto warehouse by
putting it in a toolbox in the back of his truck. (109 RT 20202-20203.) At the
warehouse, Scott then attached homemade cement anchors to the body and placed it in the
back of his 14-foot Sears-Roebuck boat which he then towed to the Berkeley Marina.
(109 RT 20203-20204.) Finally, when he got to the marina he launched the boat and,
once on the bay, he pushed the body (with the anchors) overboard. (109 RT 20203-
20204.) As for motive, the state’s theory was that Scott committed the crime either for
financial reasons or to obtain freedom from Laci and Conner. (109 RT 20209.) The
defense theory, of course, was that Scott had no motive at all to kill Laci, and did not do

so. (110 RT 20376.)"

C. The State’s Trial Evidence And Theories As To The Crime.

1. Evidence as to where and how the crime occurred.

As note above, after hearing all the state’s evidence, the trial court itself concluded

that the state had failed to present any evidence showing “how this crime was committed”

B Veteran district attorney investigator Steve Jacobson had a very different

view from his colleagues. Mr. Jacobson was an investigator with the Stanislaus district
attorney for 13 years. (80 RT 15360-15361.) Before that, he was a police officer with the
Modesto, Oakdale and Waterford police departments. Based on the evidence, Jacobson
believed this crime could not have been committed by one person. (81 RT 15483-15484.)
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or “where this crime was committed.” (108 RT 20163.) Despite the court’s observation,

the state nevertheless theorized Scott killed Laci at their home.

But there was no physical evidence to support this theory. According to Detectives
Skeltety and Hendee, despite thorough searches of the home lasting numerous days -- and
begun on the same day Laci went missing -- police found nothing suggesting a crime
occurred there. (57 RT 11164-11165; 63 RT 12379-12381, 12398-12399; 66 RT 12857-
12859, 12868-12871.) No blood, urine, or tissue of any kind was found at the house. (57
RT 11164-11165; 63 RT 12379-12381, 12398-12399; 66 RT 12857-12859, 12868-
12871.) Officer Letsinger noted there were no signs of “foul play” at the Peterson home.
(50 RT 9832.) Nor did Karen Servas -- the Peterson’s next door neighbor -- hear screams
or other suspicious noises coming from the house on the night of the 23rd or the morning
of the 24th. (48 RT 9444-9448.) Finally, there were no defensive marks or wounds on

Scott at all. (64 RT 12452.)

Even the potential evidence police found had no connection at all to Laci’s
disappearance. As noted above, officer Letsinger testified that when the Peterson home
was first searched he found two mops and a bucket sitting just outside the home which .
he thought were “suspicious.” (50 RT 9787, 9817.) The state’s theory was that Scott

used the mops and bucket to clean up after the killing. (109 RT 20242.) But contrary to
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the state’s position, the state’s own criminalist Pin Kyo admitted that nothing of
evidentiary value was found on the mops or bucket; neither blood, tissue, or anything that

supported the state’s theory that Scott used it to clean up a crime scene. (89 RT 17015.)

Moreover, the state’s theory as to how the crime occurred involved Scott
smothering Laci. (109 RT 20200.) Despite advancing this theory, detective Grogan
himself admitted that although the state had collected pillow cases at the scene, it had
elected not to test even a single one. (100 RT 18786-18787.) And state criminalist Kyo
added that the state did not test any of the pillows either. (90 RT 17139-17142.) Thus,
detective Grogan conceded that there was no “evidence . . . that shows smothering,

strangulation, or asphyxiation.” (100 RT 18787.)

The state next theorized that Scott used his truck to take the body to his warehouse.
(109 RT 20202.) Once there, he transferred the body into his boat, hiding it under a tarp.
(109 RT 20203.) To support this part of its theory, the state offered demonstrative
evidence that Kim Fulbright -- a pregnant woman who worked for the prosecutor’s office
-- could fit into the toolbox in the back of Scott’s truck as well as the boat. (62 RT
12173, 12186, 12192.) But according to detective Hendee and state criminalist Kyo there
was a more immediate problem with this part of the state’s theory: Scott’s truck contained

no evidence that it had been used to transport a body. (67 RT 12946-12952, 12959-
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12960, 12963-12965; 90 RT 17149-17156.) There was no blood, urine, or other tissue
found in his truck or toolbox. (67 RT 12946-12452, 12959-12960, 12963-12965; 90 RT
17149-17156.) None of Laci’s hair was in his truck or toolbox. (67 RT 12956-12958; 70
RT 13687.) The tarps found in the back of Scott’s truck -- which the state theorized Scott
used to wrap the body in -- contained no relevant evidence whatsoever. (66 RT 12876.)
There was no blood, urine or other tissue found on either tarp. (66 RT 12876.) Nor was

there any evidence that a body had been at the warehouse. (66 RT 12881-12891.)

But the state did have evidence of concrete dust on Scott’s trailer. (67 RT 13062-
13063; see People’s Exhibits 122B-G.) There was one homemade anchor found inside
the boat. (67 RT 13060.) The prosecution relied heavily on the notion that Scott’s trailer
had been used to pour additional circular concrete anchors, as evidenced by what the
prosecutor perceived to be circular spaces on the trailer bed in the midst of concrete
rubble. (109 RT 20214-20215.) According to the prosecutor, this was evidence that
Scott made five concrete anchors, four of which were used to weigh down the body and

submerge it in the bay. (109 RT 20214-20215, 20312.)

As discussed more fully below, the state searched the bay for weeks and weeks
looking for the anchors but found nothing. (64 RT 12644-12645; 65 RT 12709-12710,

12779, 12786-12787; 66 RT 12813-12825, 12837.) Police used dive boats, sonar, a
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special underwater search vehicle and specialized dive teams from the FBI, Contra Costa
County,, Marin County and San Francisco County. (64 RT 12644-12645; 65 RT 12786-
12787; 66 RT 12819-12820.) Because they found nothing at all, the state was left with

pictures of concrete dust to prove that five anchors had been made.

Rather than rely on prose descriptions of the photographs of the concrete dust, the
actual exhibits given to the jury are the best indicator of the “strength” of this evidence. It
is fair to say that the circular spaces the prosecution saw on the trailer bed are hardly
distinctive in appearance, and looking at the photographs of the trailer, it is difficult to

make out any circles rather than simply a collection of concrete detritus:
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But even if the record supported the state’s theory as to the concrete, that theory
was puzzling for another reason as well. If the state’s theory was right then Scott
meticulously cleaned his home, truck and boat of any evidence tying him to the crime but
left the mess from making the concrete anchors in plain view for police to find. This is
even odder in light of the fact that Scott plainly had time to clean the warehouse if he had
wanted to; as Detectives Mansfield, Wall, and Grogan themselves conceded, Scott was at
the warehouse for an hour that morning assembling a mortiser and surfing the internet.

(61 RT 11841-11842; 83 RT 15759-15760; 93 RT 17655.)
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Finally, the boat itself provided no corroboration for the state’s theory. Yet again,
according to state criminalist Kyo, there was no blood, urine, or other tissue found in the
boat itself. (90 RT 17161-17162, 17164.) The only notable evidence was Laci’s hair
fragment on a pair of pliers in the boat. (67 RT 12973.) The prosecutor relied on this

evidence to argue that “these pliers were used in this crime.” (109 RT 20309.)

But the forensic evidence simply did not support this position either. Thus, state
expert Sarah Yoshida examined the pliers and testified that they were so rusted that based
on their appearance, the pliers had not recently been used. (86 RT 16467-16468.) Ms.
Yoshida also confirmed not only that the pliers had no visible signs of blood or tissue, but
that as with the pillows and pillow cases, the state had elected not to do any further testing
on the pliers. (86 RT 16476-16477.) Moreover, Peggy O’Donnell and Rosemary Ruiz --
two women who worked in the same warehouse as Scott -- had both seen Laci at Scott’s
warehouse around December 20, 2002. (97 RT 18198-18199; 98 RT 18415-18417.) This
testimony became significant when the state’s own hair expert, Roy Oswalt, explained

the concept of secondary transfer through which the hair fragment may have fallen in the
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boat at that time or been transferred from Scott to the boat. (70 RT 13688-13689.)"

The last part of the state’s theory was that Scott pushed Laci’s anchor laden body
off his small boat alone without capsizing. But as detective Grogan admitted during
cross-examination, during its investigation of this case the prosecution decided “not
to try to attempt to push an -- either a body or a weight out of the boat . ...” (99 RT

18599.)

The defense did offer such evidence, seeking to introduce videotaped evidence of
a demonstration it had performed. (104 RT 19371.) The defense obtained the same make
and model as Scott’s boat and performed a demonstration near Brooks Island where the
state theorized Laci’s body had been pushed overboard. (104 RT 19371, 19401, 19404.)
The demonstration involved a mannequin the exact weight of Laci -- 153 pounds -- which
was weighted down with four anchors and a person weighted down so that he was the
same weight as Scott Peterson. (62 RT 12186; 104 RT 19371, 19404-19405.) The

demonstration was done at the same time of day as the state theorized -- 12:30 to 1:00

1 The transfer explanation became even more significant given the state’s

attempt to suppress it. Scott told detective Grogan that Laci had been to the warehouse.
(98 RT 18418.) O’Donnell and Ruiz confirmed these statements; according to detective
Grogan, they told officer Holmes that Laci had recently been to the warehouse and knew
about the boat. (98 RT 18415-18419.) Detective Brocchini excised this important
evidence from his report. (57 RT 11195.)
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p.-m. -- and it was filmed. (104 RT 19404-19405.) The boat capsized. (104 RT 19401.)

But when the state objected to the evidence, the trial court excluded it. (104 RT 19402-

19403, 19406-19407.)"

2. Evidence as to when the crime occurred.

a. The date of the crime.

As noted, the state initially theorized that Scott killed Laci on the night of
December 23 or the early morning hours of December 24. In closing argument, however,

the prosecutor would concede that based the evidence, he could not prove when the crime

occurred. (109 RT 20200.)

With respect, the prosecutor was far too modest. In fact, the evidence suggested

quite plainly that Laci was not killed on December 23.

1 As discussed more fully below in Argument X, the lack of evidence on the

stability of the boat would not be lost on the jury. On the third day of jury deliberations,
jurors asked if they could see the boat. (111 RT 20640-20642.) The court permitted this.
(111 RT 20640-20642.) During the examination, several jurors asked if they could sit in
the boat. (111 RT 20643.) Once in the boat, several jurors stood up and began to rock
the boat back and forth testing its stability. (111 RT 20643-20644.) The boat was sitting
on a trailer in a garage. (111 RT 20643.)
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Computer records from the Peterson’s home computer show that someone was on
the internet between 8:40 a.m. and 8:45 a.m. on the morning of December 24, looking at a
garden weather vane, a GAP pro fleece scarf and a sunflower umbrella stand. (83 RT
15752-15756, 15816.) While it is certainly conceivable that Scott was looking for these
items, it seems far more likely that Laci was searching for these items. After all, as
several prosecution witnesses noted, it was Laci who had a sunflower tattoo. (See, e.g.,

45 RT 8701, 8708; 46 RT 8988.) But there is more.

Police also found Laci’s curling iron out on the bathroom counter. (50 RT 9819.)
Margarita Nava -- who cleaned the Peterson’s home on the 23rd -- confirmed that when
she cleaned on the 23rd she put away everything on the bathroom counter. (44 RT 8660,
8681.) While it is conceivable that Laci would have used the curling iron to curl her hair
just before going to sleep on December 23, the more likely scenario is that she used the
iron to curl her hair on the morning of December 24. Thus, the fact that the curling iron

was out on the 24th also undercuts any suggestion that Laci was killed on December 23.

Moreover, when Laci’s body was found in April of 2003, she was wearing tan
pants. (69 RT 13498-13499.) But Amy Rocha recalled that on the night of December 23,
Laci was wearing a black blouse with cream polka dots or little flowers and cream

colored pants. (45 RT 8846-8847.) Amy later saw these clothes at Laci’s house when
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she did a walk through with police. (46 RT 8918-8919.) Thus, if Laci was killed on the

23rd, it meant that someone had changed her clothes after her death.'®

Thus, the prosecutor’s concession that he could not prove when the crime occurred
was clever, but too modest. In fact, the evidence suggests Laci was not killed on

December 23. Instead, the crime occurred on December 24.

This date is significant, and explains the prosecutor’s attempt to include December
23 as a possible date for the crime. Sometime after 10:30 on the morning of December
24, 2002, the Medina house across the street from Laci and Scott was burglarized. (49
RT 9590-9597, 9604.) Steven Todd was arrested for the Medina burglary. (52 RT
10177.) According to a declaration which the state itself prepared, several weeks after
Laci’s disappearance, Lieutenant Xavier Aponte -- a guard at the California
Rehabilitation Center in Norco, California -- reported a call he had monitored between

inmate Shawn Tenbrink and his brother Adam Tenbrink. During the call, Adam said his

1o In addition, several people reported to police that they saw Laci walking the

dog in the neighborhood on the morning of the 24th. (98 RT 18496-18499 [eyewitness
Homer Maldonado reports that he saw a pregnant woman walking her dog several blocks
from the Peterson home between 9:45 a.m. and 10:00 a.m. on December 24, 2002]; 97 RT
18281-18282; 99 RT 18674 [Tony Freitas tells police that at 10:00 on December 24, 2002
he saw Laci walking a reddish brown dog about six blocks from the Peterson home]; 4
RT 931; 58 RT 11409 [Vivian and Bill Mitchell tell police they saw Laci walking in her
neighborhood on the morning of December 24].)
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friend Steven Todd admitted Laci saw him burglarizing the Medina home on December
24,2002. (20 CT 6433-6434.) Aponte said he taped this conversation, but then lost it.
(20 CT 6434, 6435.) Of course, if Lt. Aponte was correct -- and laci saw Todd
burglarizing the Medina house after 10:30 on December 24 -- then Laci was alive when

Scott left that morning and he is innocent.

Moreover, neighbor Diane Jackson told police she saw the Medina burglary on
December 24. (99 RT 18562-18563.) She saw three men outside the home removing a
safe. (52 RT 1-316-10317; 99 RT 18563.) In front of the house she saw a van which she
described as “an older model . . . tan or light brown.” (99 RT 18566-18567.) Detective
Cloward also received a call from Tom Harshman reporting that on December 28, 2002,
he saw a woman fitting Laci’s description urinating by the side of the road next to a van

and then being pushed into the van. (99 RT 18670-18671.)"

It was also notable that around the time of Laci’s disappearance she owned an

1 As noted, Jackson reported to police the burglary occurred on December 24.

(99 RT 18562-18563.) This was consistent with the Medinas leaving for Southern
California that morning. (49 RT 9590.) When Todd was interviewed by officer Hicks, he
lied and said the burglary was on December 27. (107 RT 20022.) After Hicks told Todd
that the Medinas arrived home on December 26, Todd changed his statement and said the
burglary was on December 26. (107 RT 20018-20019.) However, this was unlikely as
well; by December 26, police and the media were already present at the Peterson home
directly across from the Medina home. (46 RT 9017-9119; 57 RT 11166.)
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expensive Croton watch inherited from her grandmother. (45 RT 8871; 53 RT 10409
10432; 94 RT 17809; 97 RT 18182.) Although the watch was never found in Laci’s
belongings after she disappeared, a Croton watch was pawned at a pawnshop in Modesto
on December 31, 2002 -- several days after she went missing. (53 RT 10467, 10469-
10470.) The pawnshop slip included a thumb print of the person who pawned the item.
(53 RT 10467, 10469-10470.) The print did not belong to Scott. (53 RT 10467, 10469-
10470.) The state, however, never sought the watch itself and the defense was unable to
recover it because the pawnshop owner did not comply with the subpoena and the person

who bought the watch refused to sell it. (106 RT 19702.)

b. The time of the crime.

As discussed above, the time of the crime ultimately became the critical disputed
issue at trial. The state’s theory was that Laci was killed before Scott left for Berkeley.
The defense theory was that Laci was still alive when Scott left the house that morning.
The state has never disputed that if, in fact, Laci was at home and alive after Scott left

that morning, Scott is innocent.

In an effort to undercut the defense theory, the state offered evidence that if Scott

was telling the truth -- and Laci was alive when he left the house -- there was only a ten
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minute window for Laci to have been abducted by someone else. The state’s theory was

relatively simple and depended on two pieces of evidence.

First, the state sought to determine a time by which Scott left the house. Of course,
Scott told police that he left home after seeing a meringue segment during the Martha
Stewart Show. (100 RT 18769.) Martha Stewart discussed meringue at 9:48 a.m.. (55
RT 10805-10806;100 RT 18769.) To try and prove Scott’s departure time more
precisely, the state presented testimony from investigator Jacobson who reviewed Scott’s

cell phone records and corresponding cell site information. (81 RT 15383.)

These records showed that on December 24, 2002 at 10:08 a.m. Scott made a 1
minute and 21 second call which started at the 1250 Brighton cell tower and ended at the
10™ and D cell tower. (91 RT 15383.) Several test calls by Jacobson showed that if
Jacobson started a call in the Peterson driveway and drove towards Scott’s warehouse the
call would register on the same cell towers as Scott’s call had registered on the 24th. (81
RT 15387-15391.) So the state’s theory was that at 10:08 -- when this call was made --

Scott began driving from his home to his warehouse. (109 RT 20226.)
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The second piece of evidence on which the state relied was the testimony of
Peterson neighbor Karen Servas. As noted above, Servas testified that she found

McKenzie (the Peterson’s dog) outside at 10:18 a.m.. (48 RT 9422.)

In closing argument, the state put these two pieces of evidence together to argue
that if Scott was telling the truth that Laci was alive when he left the house (at 10:08) --
and Servas found McKenzie at 10:18 -- Laci would have to have been abducted in the ten
minute window between those two times. (109 RT 20226 [prosecutor argues that for
Scott to be believed “[Laci] [gets] abducted . . . . the dog comes home and has to be found
by Karen Servas, all in ten minutes, all in a ten minute window . . ..”].) This was even
more unlikely, the prosecutor explained, because Scott said Laci was wearing black pants
when he left home. (109 RT 20225.) Because Laci was ultimately found in fan pants,
Laci would have had to change her pants in that 10 minute window as well. (109 RT
20225-20226; 69 RT 13498-13499.) According to the prosecutor, there was simply not
enough time for this to have happened; therefore, Scott Peterson was lying. (109 RT

20225-20226.)"

8 If the state was correct, of course, then Scott was lying about the color of

Laci’s pants. The state never offered any explanation as to why Scott would lie about the
color of the pants Laci was wearing.
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This theory is quite clever. But it rests on a basic assumption which the evidence
simply does not support. The state relies on this argument to rebut the defense theory that
Laci was alive when Scott left by assuming that when Karen Servas found McKenzie
outside, Laci had already been abducted and or killed. In fact, not only did the state never
offer any evidence to support this assumption, but the evidence which does exist directly

undercuts it.

After Servas found McKenzie, she put the dog in the Peterson’s backyard. (48 RT
9422-9425.) Servas herself admitted that she did not check to see if anyone was home.
(48 RT 9422-9425.) Not only could Laci have simply been in the house at the time, but
Servas herself conceded that she had found McKenzie out loose in the neighborhood on
prior occasions. (48 RT 9481.) Of course, Servas’s admission that she had found
McKenzie outside on other occasions undercuts any suggestion that McKenzie being

outside meant that Laci Peterson had already been killed.

But there was substantially more; Servas was not the only witness to testify about
McKenzie. Postman and prosecution witness Russell Graybill recalled McKenzie being
loose in the front of the house when he came to deliver mail on other days. (49 RT 9568.)
Pool cleaner and prosecution witness Michael Imelia -- who cleaned the Peterson’s pool

every week -- testified that when he arrived each week, McKenzie was generally outside
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in the backyard. (53 RT 10447-10450.) Laci was usually in the house and would come
out occasionally. (53 RT 10450-10451.) Police officers testified McKenzie was outside
in the backyard on various dates when they came by the house. (48 RT 9362; 55 RT
10732.) Sharon Rocha testified that McKenzie spent significant time outside and only
“occasionally” came inside the house. (46 RT 9049.) All this evidence is particularly
important in light of Servas’s own admission that when she found McKenzie on
December 24, the gate to the Peterson’s backyard was open. (48 RT 9426.) The fact of
the matter is that McKenzie could simply have been put in the backyard with the gate
having been accidentally left open, as the evidence showed had happened on numerous

occasions.

In short, the record shows (1) McKenzie spent significant time outside the house,
both in the front and back yards while Laci was inside the house and (2) when Servas
found McKenzie on December 24, the backyard gate was open. The simplest explanation
for McKenzie being outside on December 24 is that -- like all the other times McKenzie
was outside -- he simply wandered out the open gate. The state’s suggestion that Servas’s
discovery of McKenzie outside the house at 10:18 meant that Laci had already been
adducted or killed ascribes a significance to McKenzie’s location that not only ignores
Servas’s testimony, but the testimony of Graybill, Imelia, Sharon Rocha and numerous

police officers as well.
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3. Evidence as to why the crime occurred.

In criminal cases, the state need not prove motive in order to convict. But in this
case, the state nevertheless sought to explain why a man with no prior criminal history nor

history of domestic violence would suddenly kill his wife and unborn child.

As the prosecutor explained to the jury in closing arguments, the state’s theory
with respect to motive was three-fold: (1) Scott killed Laci for financial reasons, (2) Scott
killed Laci because he did not want to be a father, and (3) Scott killed Laci because he
wanted freedom to pursue other relationships. (109 RT 20206, 20208-20209, 20242,
20300-20302.) As noted, the defense theory was that Scott had no motive at all to kill

Laci, and did not do so. (110 RT 20376.)

To support its financial-motive theory, the state presented evidence from Gary
Nienhuis. Nienhuis was an internal auditor for the city of Modesto who was asked by the
state to review the Peterson’s financial records. (73 RT 13960, 13974.) Based on the
financial statements provided by the state, Nienhuis concluded that 70% of Scott’s
income went to fixed debt of credit card bills, mortgages and car loans. (73 RT 13977.)

This did not include food, gas, or utilities. (73 RT 13977.) One of Scott’s credit card
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balances was $12,000. (73 RT 13979.) Moreover by November of 2002, Scott was only
at 23% of his yearly goal for TradeCorp. (73 RT 13994.) Nienhuis admitted, however,
that Scott always paid his credit card bills and car loan on time and many credit cards
carried a zero balance. (73 RT 14003-14004, 14007.) The state relied on Nienhuis’s
testimony to argue that Scott was not doing well financially which was a possible motive

for him to kill his wife. (109 RT 20300-20301.)

But a closer look at their finances showed that Scott and Laci typically spent less
than they earned. (103 RT 19355-19356.) Certified public accountant Marty Laffer
testified that a review of Scott and Laci’s monthly income and expenses showed that they
spent less than they earned each month. (103 RT 19339, 19355-19356.) In fact, he noted
that they paid extra on their mortgage each month. (104 RT 19422.) Prosecution witness
and TradeCorp accountant Jeff Coleman testified that Scott was set to receive a monthly

raise from $5,000 to $5,300-$5,350 in January 2003. (73 RT 14112.)

And the fact of the matter is that there would be no financial windfall to Scott from
Laci’s death. Although Laci was set to inherit about $160,000 from the sale of her
grandparents’ home, she could not access the money until she turned 30 -- which was

three years after her death. (46 RT 8936-8938; 47 RT 9183.) And if she died before the
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age of 30 and had no living children, then the $160,000 went to her brother Brent and

sister Amy; it did not pass to Scott. (47 RT 9215-9216.)

There was also a separate Rocha family trust worth 2.4 million dollars from the
estate of Laci’s grandfather. (103 RT 19357.) Under the terms of this trust, upon the
death of Laci’s grandfather the trust would be distributed to his three grandchildren: Laci,
Brent and Amy. (103 RT 19357.) As was the case with the money from the sale of her
grandparents house, however, if Laci died with no living children before the trust was

distributed, her share went to Brent and Amy; it did not pass to Scott. (103 RT 19357.)

In light of ths evidence, Laci’s brother Brent acknowledged that there was “no
financial motive” for Scott to kill Laci. (47 RT 9216.) Laci knew the provisions of the
trust, and the state presented no evidence that she kept this information from Scott. (46
RT 8936-3938.) Moreover, the notion that Scott killed Laci because they were in dire
financial straights is totally inconsistent with the fact that Scott paid her health insurance

premium on December 23, 2002 -- the day before she went missing. (110 RT 20342.)

With respect to life insurance, Brian Ullrich -- a friend of Laci and Scott --
obtained his financial investing license in 2001. (71 RT 13802.) He testified that in April

of that year, he gave Scott and Laci a call to see if they were interested in financial

52



planning. (71 RT 13802-13803.) At this meeting, Brian recommended that they each
purchase a life insurance policy. (71 RT 13804-13805.) In April 2001, each purchased a
policy for $250,000. (71 RT 13804-13805.) After Laci’s disappearance, Scott never
called Brian or his office asking about the life insurance money. (71 RT 13817-13818.)
Detective Brocchini himself did not think that the life insurance policy was any motive

for Scott to kill Laci. (97 RT 18295-18296.)"

The state’s second theory as to motive was that Scott did not want to be a father.
(109 RT 20206.) This theory was primarily based on the testimony of Brent Rocha’s wife
Rose who recalled Scott once saying that he was “kind of hoping for infertility”” and
Amber’s testimony that Scott mentioned getting a vasectomy. (47 RT 9285; 76 RT
14674; 109 RT 20206.) Rose admitted, however, that Scott might have been joking. (47
RT 9295.) And Scott had not gotten a vasectomy. (76 RT 14674.) In fact, evidence from
Brent Rocha, Eric Olson and Gary Reed showed quite the opposite. Brent testified that
Scott was “excited” to have a baby and that one of Scott’s “goals” was to have a family.

(47 RT 9228-9229.) Olson testified that Scott was “happy” about the pregnancy. (59 RT

1 Scott also explored selling the house and Laci’s Land Rover and decided to

sell Laci’s car but not the house. (81 RT 15414-15415; 94 RT 17799-17800.) The state
relied on this as evidence that Scott knew that Laci was not coming home. (109 RT
20247, 20266.) But as noted, the media frenzy at Scott’s home was overwhelming. (47
RT 9142-9143; 48 RT 9526.) Scott explained to his sister Ann Bird that the locks on
Laci’s car had been damaged and he needed a truck for his business as his truck was still
in the possession of police. (97 RT 18254.)
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11660.) Gregory Reed confirmed; he had spoken with Scott many times about having a
baby and Scott seemed “excited.” (75 RT 14436.) Reed’s wife Kristen was pregnant at
the same time as Laci and all four had taken a birthing class together. (75 RT 14433,
14435.) Reed recalled that during Laci’s pregnancy, he and Scott had once looked
through a hunting and fishing catalog at the children’s clothing section and joked about

how excited they were to buy their kids that type of clothing someday. (75 RT 14436.)

Finally, the state theorized that Scott killed Laci because he wanted the “freedom”
to pursue other relationships, like the one he had started with Amber Frey. (109 RT
20208-20209.) At trial the state played numerous calls between Amber and Scott which
Amber had taped. (See 76 RT 14720, 14721, 14722, 14724-14725; 77 RT 14758, 14759,
14763, 14767, 14770.) Of course, to the extent that it was children Scott was trying to
escape then dating Amber was a curious choice since she had a young daughter who lived
at home with her. (76 RT 14592.) Perhaps recognizing this, and during closing
arguments, the prosecutor was candid; “I don’t think [Scott] killed Laci Peterson to go

marry Amber Frey . ..” (109 RT 20209.)

4. The state’s response to Scott’s defense that he was fishing.

As noted, Scott told detectives that on December 24, 2002, he went to the Berkeley
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Marina to fish for sturgeon and try out his new boat. A forensic search of the Peterson

computers confirmed the lead-up to the fishing trip.

On December 7, 2002 someone looked at boat classifieds on the computer. (75 RT
14352.) Indeed, Scott purchased his boat in the next day or two. (62 RT 12161.) Then,
on the morning of December 8, 2002, around 8 a.m., and then again in the evening, there
were numerous Visits to web sites focusing on boating in the Bay Area and sturgeon
fishing. (75 RT 14367-14368, 14370-14371, 14374-14380, 14395-14396, 14399-14404.)

(1X3

There were searches for “‘sturgeon’, ‘fishing’, ‘tackle’, ‘San Francisco’ and “ten tips for
better sturgeon fishing.” (75 RT 14399-14404.) Someone had viewed the State of
California Fish and Game website, the 2002 Ocean Sport Fishing Regulations web-page,
an archived fishing report which including a report from 2000 that sturgeon fishing was

good in December and a Marine Sport Fish Identification web-page on green sturgeon.

(75 RT 14395-14399, 15682-15694.)*°

20 Angelo Cuanang -- an expert sturgeon fisherman -- noted that he would not

fish sturgeon with lures like the ones Scott had purchased. (71 RT 13747.) Caunang
admitted the equipment Scott had with him -- while not what an expert fisherman such as
himself would use -- could certainly be used to catch surgeon in the bay. (71 RT 13789.)
He also noted that San Francisco Bay is a good place to catch sturgeon between
December and March. (71 RT 13740, 13742.) Finally, detective Brochinni himself
conceded he found a fishing tackle box filled with lures and other fishing equipment in
the boat (55 RT 10755), and Cuanang specifically agreed that some of these items could
indeed by used to catch fish in the bay. (71 RT 13763-13764.)
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All of these searches were conducted from the Peterson’s home laptop. (75 RT
14359.) One search on the computer referenced a website for the Real Time Current
Velocity website (which showed information on the currents in San Francisco Bay). (75
RT 14473-14474.) The state theorized that Scott was looking at currents to determine

where to put Laci’s body. (109 RT 20212.)

But this theory too was undercut by the state’s own experts. According to the
state’s own computer expert Lydell Wall, the Petersons had dial-up internet access;
because dial-up access can take a long time to load a website, before it is loaded someone
may have already moved on to another website. (75 RT 14473-14474.) Mr. Wall
confirmed that before the Real Time Current Velocity website was even loaded and
visible on the computer screen, the person doing the search had already clicked on the

fish and game website. (75 RT 14473-14474.)*

2 Even putting this aside, the state’s fishing expert Angelo Cuanang
independently undercut the state’s position. Mr. Cuanang testified that the movement of
water or currents is important in sturgeon fishing. (71 RT 13753.) Thus, even if the Real
Time Current Velocity website had loaded and been examined, it was entirely consistent
with someone who wanted to go sturgeon fishing. And the fact of the matter is that there
was no evidence that anyone had tried to delete any searches or other information from
any of the Peterson computers. (83 RT 15807.)
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Of course, the state’s theory was that Scott had not gone fishing on Christmas Eve
day but had traveled to the Berkeley Marina to put Laci’s body in the bay. (109 RT
20235.) According to the state, all of Scott’s prior internet research was directed at this
goal. (109 RT 20234-20235.) As part of this theory, the prosecutor belittled the idea that
anyone would travel 90 miles -- the distance to Berkeley from Modesto and pass
numerous other bodies of water -- to fish. (109 RT 20214.) And that anyone would fish

on Christmas Eve Day. (109 RT 20229.)

Ironically, the best response to this argument came from two prosecution
witnesses: Laci’s own step-father, Ron Grantski and detective Bertalotto. Bertalotto
conceded that the Berkeley Marina was, in fact, the closest saltwater spot to fish from
Modesto. (88 RT 16796.) And Grantski admitted not only that he too had gone fishing
on Christmas Eve day for several hours, but that he went fishing around 12:30 p.m. -- just
like Scott. (47 RT 9109-9110, 9127.) Sharon described how Ron would often go fishing
spur-of-the-moment, had gone fishing on holidays, and might only fish for a short period
of time. (46 RT 9069.) Moreover, state fishing expert Cuanang admitted that he too (like
Scott) had also traveled 90 mile distances to fish. (71 RT 13783.) Both Laci’s mother
Sharon and sister Amy knew that Scott liked to fish and Sharon recalled him talking about
fishing trips he had taken with his father Lee Peterson. (46 RT 8932, 8978.) Ron

recalled that Scott had been fishing around Thanksgiving. (47 RT 9128.) Finally, when
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police searched Scott’s truck and warehouse, they found several 2-day fishing licences;

one from 1994, 1999, and August, 2002. (57 RT 11084-11085, 11088-11092.)

The state relied on several other facts to support its theory that Scott had not driven
to the marina to fish on the 24th; the fishing lures he bought at Big 5 were unopened, his
new fishing pole was unassembled, and there was no rope attached to the anchor found in

his boat. (109 RT 20214, 20234-20235, 20311.) With respect to each area the prosecutor

was clear:

“I don’t know anyone who’s ever caught a fish with a lure that’s still in the
package.” (109 RT 20214.)

“See how [the fishing pole is] apart? That’s the way it was on December
24th in the defendant’s boat. This pole wasn’t even put together. . . .
You’re not going to catch a sturgeon on a rod that’s not put together. (109
RT 20234-20235.)

“Let’s take a look at this anchor real quick. . . . [T]here is no rope on that
[anchor] . . . [Plitch it over your boat? Well, of course it’s gone, right?

There is nothing that’s going to hold your boat. This is not an anchor.” (109
RT 20311-20312.)

Once again, the response to these theories came from the state’s own witnesses.
Detective Brocchini admitted that there was a tackle box containing lures in Scott’s boat
on the 24th. (55 RT 10755-10756.) So Scott plainly had numerous other lures with

which to fish.
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This is important for two reasons. First, and most obvious, it directly responds to
the prosecutor’s theory that Scott was not really fishing because his lures were “still in the
package.” In fact, as with most fisherman, there were many lures which were available in
the tackle box. Second, the state’s theory was that Scott bought the new lures to make it
look like he was going fishing when -- in fact -- he never intended to fish. The presence
of lures in the tackle box completely undercuts this theory as well; simply put, it makes no
sense that Scott would buy new lures to support a fake fishing alibi when he already had

lures in his tackle box.

The state’s reliance on the unassembled fishing rod, and the absence of a rope on
the anchor when the boat was searched, are equally suspect. The fact of the matter is that
Detective Hendee found rwo fishing rods in the boat; one was unassembled, and the
second was assembled. (64 RT 12542-12543, 12545.) And detective Brocchini admitted
there was a 6 foot rope in the boat which could have been attached and then removed

from the anchor. (55 RT 10766-10767.) Significantly, as internet research would have
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shown, the depth of the water near Brooks Island was three to six feet. (101 RT 18902-

18903.)*

5. The state presents three areas of expert testimony to support its
theory: dogs, fetal development and the movement of bodies in
water.

Finally, the state relied on three different kinds of expert testimony to support its
theory of the case: (1) expert testimony on dog scent evidence, (2) expert testimony about

fetal development and (3) expert testimony about the movement of bodies in water.

a. Dog scent evidence.

Though Laci Peterson’s body, and the body of her unborn child, were discovered

in San Francisco Bay, the state had no direct evidence that she was killed in the

Peterson’s Modesto home or transported by truck to the marina. The state sought to fill

= The state also presented evidence that Scott told two people he had gone

golfing that day rather than fishing. According to Harvey Kempell -- whose wife Gwen
was friends with Laci -- on the night of December 24, Scott told him that he had been
golfing that day. (48 RT 9362.) But that same night when Gwen asked Scott where he
had been that day he told her he had been fishing. (48 RT 9371.) And although, Harvey
spoke with police that night, he did not mention that Scott said he had been golfing. (48
RT 9376.) Peterson neighbor Amie Krigbaum also said that when Scott -- who was “very
upset” and “distraught”-- came looking for Laci in the neighborhood that night he said he
had been golfing all day. (48 RT 9510, 9523.)
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this evidentiary void with dog scent evidence. Over defense objection, the state

introduced dog scent evidence collected at the Berkeley Marina.

On December 28, 2002, Eloise Anderson brought her trailing dog Trimble to the
Berkeley Marina. (84 RT 16075.) With respect to Trimble’s track record for successfully
following scent trails, Anderson admitted that Trimble “does make mistakes when you
ask her to perform trailing exercises.” (8 RT 1490-1491, 1495-1496, 1497-1500, 1500-
1507, 1548.) For example, in 2001 Trimble ran two contact trails (where the dog trails
someone who has actually made physical contact with the ground, such as by running)
where she had failed to trail correctly. (8 RT 1549-1550.) And as to vehicle trails (where
the dog trails someone who has not made contact with the ground, such as a person in a
car) her record was bleak. Trimble had attempted three vehicle trails and failed two of

them. (8 RT 1541-1542; 85 RT 16145-16147.)

Nevertheless, the state introduced a vehicle trail performed by Trimble. Anderson
provided Laci’s scent to Trimble using sunglasses that had been removed from Laci’s
purse, although she knew that the pursed had also been handled by Scott. (8 RT 1552; 84
RT 16082.) After scenting Trimble with the sunglasses, Trimble gave no indication of

scent at several locations at the marina until she explored the vegetation near an entrance
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to the boat ramp. (84 RT 16079.) According to Anderson, Trimble alerted at the end of

the pier on the west side of the boat ramp. (84 RT 16075-16080, 16085.)

Anderson and Trimble were not the only team the police called to search at the
Berkeley Marina. Ron Seitz, whose dog was also certified by CARDA, was called to
search the marina. (105 RT 19603.) Seitz used one of Laci’s slippers to scent his dog.
(105 RT 19608.) He specifically chose the slipper as opposed to the sunglasses to avoid
“cross-contamination” of scent. (105 RT 19608.) Indeed, in sharp contrast to the
sunglasses used by Anderson to scent Trimble, there was no evidence at all suggesting
that Scott had handled the slipper. Seitz’s dog did not detect Laci’s scent at the Berkeley

Marina. (105 RT 19611-19614.)

During closing argument, the prosecutor told the jury that if it believed Trimble
detected Laci’s scent at the pier it established Mr. Peterson’s guilt of capital murder, “as

simple as that.” (111 RT 20534.)

b. Fetal development evidence.

In an effort to support its theory that Laci was killed on December 23 -- and thus

Scott was the only possible killer -- the state presented testimony from Greggory Devore a
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doctor who specialized in high risk obstetrics and maternal-fetal medicine. (95 RT
17855.) Dr. Devore was contacted by the Modesto Police and asked to review the
Conner’s fetal records to determine his age at death. (95 RT 17861.) Dr. Devore
reviewed two ultrasound examinations and Conner’s femur bone. (95 RT 17861, 17868.)
Using “an equation by [Phillipe] Jeanty.” an expert in fetal biometry, Dr. Devore
estimated that Conner died on December 23, 2002. (95 RT 17881, 17883.) Dr. Devore
admitted that this was an estimation and Conner may have died a day or two before or
after this date. (95 RT 17887.) Of course, a day or two before the 23rd was impossible
(since Laci had been seen by her sister on December 23) and a day or two after meant that

Scott was not the killer.

C. The movement of bodies in water.

As noted, Mr. Peterson told police that he went fishing on the day of Laci’s
disappearance from the Berkeley Marina, driving his boat about two miles to the north, to
a small island later identified as Brooks Island. (55 RT 10723-10726.) On April 13,
2003, the body of Conner Peterson was discovered in the shoreline area of Bayside Court
in Richmond. (61 RT 11871, 11880.) The next day, Laci’s body was discovered, washed

ashore at Point Isabel in Richmond. (61 RT 11990, 11993.) Apart from the general
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proximity of Brooks Island and the points where the bodies washed ashore, there was no

evidence connecting the bodies to the place where Mr. Peterson was fishing.

To connect these two points, the prosecution relied on the testimony of
hydrologist, Dr. Ralph Cheng. Dr. Cheng was a senior research hydrologist with the
United States Geological Survey. (66 RT 12809-12813; 100 RT 18858.) Detective
Hendee, of the Modesto Police Department, asked Dr. Cheng if -- based on where the
bodies had been found and the tides and currents in the bay -- Cheng could direct the
police to a spot where there was a high probability that evidence related to the bodies
could be found. (66 RT 12809.) Specifically, police were seeking to recover body parts
of the victims or concrete weights they believed were used to anchor the bodies to the

floor of the bay. (66 RT 12813.)

Dr. Cheng provided the police with a map which contained a “projected path” that
the bodies might have taken to the shore, and he pinpointed an area in the bay for the
officers to search. (66 RT 12814, 12819-12820.) It was 500-1000 yards southwest of
Brooks Island and in the approximate area where Scott said he was fishing on December

24. (55 RT 10725-10728; 66 RT 12814, 12819-12820.)
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Beginning May 16, 2003, the police, with the help of teams of divers from the FBI,
Contra Costa County, Marin County and San Francisco County, searched this “high
probability area,” with several boats equipped with sonar. (66 RT 12819-12820.) The
boats would cover the area with the sonar equipment and, if some object on the bottom

was detected, the dive teams would retrieve it. (66 RT 12823-12824.)

For the next seven days, numerous boats and three dive teams searched Dr.
Cheng’s high probability area. (66 RT 12822, 12823, 12826, 12828, 12829, 12829-
12835, 12837.) They found nothing connected to the case. (66 RT 12824, 12827, 12828,

12829, 12835.)

The search of Dr. Cheng’s high probability area continued in July. This time the
police used a self-propelled search vehicle called a “REMUS,” which stands for Remote

Environmental Unit. (64 RT 12644.) Detective Hendee explained the REMUS’s

accuracy:

“So when you're done searching an area with REMUS, you can have a
much higher degree of confidence that you found most of the items down
there . ...” (64 RT 12644-12645.)
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Police searched with the REMUS from July 7 through July 13. (65 RT 12709.)
They covered approximately 80% of an area that was much larger than Cheng’s original
high probability area. (65 RT 12710.) But still nothing of relevance was found to Scott’s

case. (65 RT 12779.)

Police searched the high probability area again in September with dive boats
equipped with sonar. They searched again in April, 2004. They again found nothing.

(65 RT 12786-12787.)

The state called Dr. Cheng as an expert witness at trial to give his expert opinion
that the bodies had been placed on the bay bottom near where Mr. Peterson said he was
fishing. In establishing his expertise, Dr. Cheng explained that as a Senior Research
Hydrologist with the United States Geological Survey, his “particular assignment is [to]
study of the movement of water in San Francisco Bay” as affected by currents and tides.
(100 RT 18858.) On voir dire of his expertise by defense counsel, Dr. Cheng
acknowledged that his work had never explored the movement of bodies in water or the

bay. (100 RT 18865; 101 RT 18938.)

Dr. Cheng was then asked detailed questions about the movements of bodies in

water, the precise subject he had admitted his studies did not involve. Dr. Cheng
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produced a “vector map,” which charted the movement of Conner’s body, hour by hour,
in the days prior to April 13. (101 RT 18904, 18908-18911.) Dr. Cheng’s map, People’s
Exhibit 284, shows the vector diagram and concludes that Conner’s body migrated to
Richmond (where it was found) from the high probability area near Brooks Island where
Scott said he was fishing on December 24. (55 RT 10725-10728; 101 RT 18914.) Of
course, this was the same “high probability” area that police had searched for more than
two weeks with dive teams, sonar equipment and the sophisticated REMUS machine

without finding anything at all to connect Scott with the crime.

Interestingly, however, Dr. Cheng could not reproduce the same trajectory for
Laci’s body. (101 RT 18925.) When asked for an explanation why he could not provide
a vector diagram that showed how Laci’s body ended up in Point Isabel, Dr. Cheng
confessed that “Well, I’'m not — I’m not the expert in that area here. I don’t know how the
body is behaving in water.” (Id.) Dr. Cheng admitted he had no experience at all with

how bodies move in water:

“Q:  You have never done any study in San Francisco Bay that has
anything to do with bodies or things of that size, correct.?

“A: Thatis correct.” (101 RT 18926.)
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Despite Dr. Cheng’s conceded lack of expertise in this area, the prosecutor told the
jury in closing argument that if Dr. Cheng was believed, “then that man's a murderer. It's

as simple as that.” (109 RT 20279-20280.)

Penalty Phase

California Penal Code section 190.3 sets forth the type of aggravating evidence
which the state may present at the penalty phase of a capital trial. But the penalty phase

in this case was not like most capital trials.

In contrast to many capital cases, prior to the charges in this case Scott Peterson
had never been convicted of a felony or a misdemeanor nor had he ever even been
arrested. (96 RT 18118, 18157.) Thus, although section 190.3, subdivision (b) permits
the state at a capital penalty phase to introduce evidence of prior criminal activity
involving force -- or even the threat of force -- no such evidence was introduced here.
And although section 190.3, subdivision (c) permits the state to introduce evidence of
prior convictions, no such evidence was introduced here. Instead, the state’s entire case
in aggravation consisted of touching and emotional victim impact testimony from
relatives of Laci’s -- her brother, sister, step-father and mother -- about the devastating

impact of Laci’s loss. (113 RT 20978-21018.)
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As part of its case in mitigation, the defense presented similar testimony from
many of Scott’s relatives. Lee and Jacqueline Peterson, defendant’s parents, spoke about
their love for Scott, and about Scott’s upbringing: how well he did in school, how he
tutored children in lower grades, how he would work at homes for the elderly and did
other volunteer work, how he worked his way through college, how he adored and played
with his various nieces and nephews and the devastating impact an execution would have
on the family. (114 RT 21081-21095, 21103-21112; 119 RT 21567-21599.) Scott’s
sister Susan Caudillo testified about her love for Scott, how much Scott meant to the
entire family, and what the impact would be of his execution. (113 RT 21137-21157.)
Scott’s sister in law Janey Peterson testified as to her relationship with Scott, how
welcome he made her feel in the family, and about Scott’ ‘s relationship with and positive
influence on the younger children in the family. (115 RT 21220-21244.) Numerous other
relatives testified to their relationship with and love for Scott, the positive influence he
had in their lives and the impact of an execution on the family. (See, e.g., 115 RT 21246-
21259 [brother John Peterson]; 115 RT 21261-21264 [sister-in-law Alison Peterson]; 116
RT 21289-21320]; 117 RT 21361-21372 [Scott’s uncle, John Latham]; 117 RT 21374-
21384 [Scott’s cousin, Rachel Latham]; 117 RT 21385-21392 [Scott’s uncle, Robert
Latham]; 119 RT 21553-21559 [Scott’s brother-in-law, Ed Caudillo]; 119 RT 21561-

21564 [Scott’s niece, Brittney Peterson].)

69



But the mitigation case went beyond family members. The defense called friends
of the Peterson family that had known Scott for many years to testify about his upstanding
character and his loving relationship with his family. (114 RT 21114-21123, 21125-
21129, 21131-21135; 115 RT 21209-21218.) The defense called friends who had grown
up with Scott to testify about his character. Aaron Fritz knew Scott for 17 years; he
testified about Scott’s volunteer work in high school with the mentally handicapped, his
helping out of Aaron’s parents when he (Aaron) was away at college, Scott’s working his
way through college with three jobs, and how Scott was (and would be) a positive
influence on those around him. (115 RT 21169-21194.) Similarly, Britton Scheibe also
grew up with Scott and told the jury about how respectful, polite, gentle and caring
defendant was growing up. (115 RT 21197-21208.) William and Carrie Archer were
close friends with Scott in San Luis Obispo after college; they both testified about Scott
helping them as a friend, how thoughtful Scott was and the positive impact Scott had on
their lives. (117 RT 21414-21423,21426-21431.) Scott’s teachers and coaches in grade
school, high school and college also testified as to how courteous and industrious he was
in school, as to his volunteer work with the less privileged and as to his upstanding
character. (117 RT 21330-21334, 21335-21338, 21341-21347; 118 RT 21469-21476,

21491-21500.)
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People who were friends with both Scott and Laci had the same view. Eric Sherar
lived next to Scott and Laci in San Luis Obispo; he and his wife would socialize and were
very close with Scott and Laci. Scott and Laci did not argue and were great fun to be
around. (118 RT 21449-21456.) James Gray was friends with both Scott and Laci; he

too saw that Scott cherished Laci and they were a perfect couple. (118 RT 21459-21467.)

Scott’s employers and co-workers -- both from when he was a teenager and later --
testified to his hard working, respectful character. (117 RT 21349-21353, 21354-21358;
118 RT 21477-21489; 119 RT 21538-21546.) Julie Galloway, who worked with Scott
after he graduated college, explained how he helped her get out of an abusive
relationship, introduced her to her husband and was the most generous man she had ever

met. (117 RT 21433-21444.)

Many of the people who knew Scott Peterson his entire life repeated the same
refrain over and over again; they simply did not believe he was guilty of the crime. (See,

e.g., 114 RT 21157; 115 RT 21218; 116 RT 21319; 117 RT 21358, 21372.)
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ARGUMENT

ERRORS OCCURRING DURING VOIR DIRE

L. THE TRIAL COURT IMPROPERLY DISCHARGED THIRTEEN
PROSPECTIVE JURORS OVER DEFENSE OBJECTION BASED SOLELY ON
JURY QUESTIONNAIRE ANSWERS SHOWING THAT ALTHOUGH THEY
OPPOSED THE DEATH PENALTY, THEY COULD NEVERTHELESS
CONSIDER DEATH AS AN OPTION.

A. Introduction.

From the beginning of voir dire, it became clear that the trial court and defense
counsel had very different views as to the propriety of discharging prospective jurors
simply because they were opposed to the death penalty. To its credit, the trial court made
quite clear its view that only those who supported the death penalty could qualify as

jurors in a capital case:

“We’ll excuse [juror] 6033 because the court’s [sic] of the opinion that she
can’t -- if you don’t support the death penalty you cannot be death
qualified.” (18 RT 3716.)
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As the rest of voir dire would show, this was no mere slip of the tongue, but
reflected the court’s considered view. The court could not have been clearer: “Under
Wainwright v. Witt, if you are opposed to the death penalty, you are not qualified to serve
as a trial juror in this kind of case.” (16 RT 3356.) Again and again the court returned to
this central premise -- if a juror was opposed to the death penalty, the juror could not

SErve:

“I’'m going to excuse [Juror 24095] because he opposes the death
penalty . ...” (17 RT 3388-89.)

“I’m going to excuse juror number 29280 because this juror is opposed to
the death penalty, and fails Wainwright v. Witt. 29280 is excused.” (17 RT
3486.)

“So if you don’t want to stipulate [to the excusal of Juror 4841], fine. But if
they oppose the death penalty, they are not qualified under Wainwright v.
Witt.” (16 RT 3106.)

“[Juror 4567] opposes the death penalty, so he wouldn’t qualify [under
Wainwright v. Witt] anyway.” (12 RT 2270.)

“[Juror 962] opposes the death penalty. She could never serve anyway.”
(12 RT 2395.)

“[Juror 6264] opposes the death penalty so he wouldn’t qualify under
Wainwright v. Witt.” (12 RT 2401.)

“[Juror 630] oppose[s] the death penalty anyway, so he fails Wainwright v.
Witt.” (14 RT 2868.)
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Defense counsel did not share this view. To the contrary, as his objections to the
court’s discharge of jurors mounted, counsel put on the record his very different view of

the court’s power to discharge jurors:

“Strongly oppose[d] [to the death penalty] doesn’t mean that he can’t
implement it in the appropriate circumstance.” (14 RT 2715.)

“Obviously I believe that opposition to the death penalty should not be a
for-cause challenge. The Court has ruled on it. I’m not going to continue
to raise it each time. Although I want the record to reflect that I am
submitting on the Court’s previous rulings.” (16 RT 3109.)

The essence of the disagreement between the court and defense counsel was aptly

illustrated by the following interchange:

“MR. GERAGOS: The gentleman who said he was opposed, you can be
opposed to the death penalty. There is [sic] plenty of people that opposed
it, yet it's the law of the land.

“THE COURT: Under Wainwright versus Witt, if you are opposed to the
death penalty, you are not qualified to serve as a trial juror in this kind of a
case.

“MR. GERAGOS: If you are opposed and won't carry it out. If you are

opposed, yet you will carry it out, you can be intellectually opposed to the
death penalty, yet if you will carry it out, you qualify.” (16 RT 3356.)
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Indeed, at one point defense counsel complained that “we have now [lost] some
twenty some odd people, losing people solely because of their opposition to the death
penalty.” (16 RT 3363.) The court responded, “well, that’s the law in California.”

(Ibid.)

As discussed more fully below, this is not the law in California, or anywhere else.
The trial court here discharged juror after juror simply because they stated in their written
questionnaire they were opposed to the death penalty. Every one of these prospective
jurors stated in the questionnaire that despite their opposition to the death penalty, they
would consider death as an option, and not a single one of these jurors was ever even
questioned about their views. Instead, these jurors were summarily discharged. Defense

counsel objected to every one of these discharges.

During these objections, there were at least two prosecutors sitting at counsel table
for the state. (See, e.g., 17 CT 5522.) At no point during the trial court’s exchanges with
defense counsel did either prosecutor say anything; the state’s attorneys did nothing and
said nothing to correct the trial court’s view. Instead, they simply took advantage of the

rulings to try their case to a jury selected in this way.
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This strategy of silence worked. Of the 12 jurors selected to try the case, 11 were
in favor of the death penalty while the lone remaining juror was “ok with [the] death
penalty if warranted.” (CT MJQ 19, 42, 65, 88, 111, 134, 157, 180, 203, 226, 249, 272.)*
Of the six alternates selected, all six supported the death penalty. (CT MJQ 295, 318,
341, 364, 387, 410.) And more important for purposes of this argument, numerous jurors
who were completely qualified to sit as jurors were summarily discharged from jury

service, without voir dire.

As discussed in detail below, a new penalty phase is required. More than 40 years
ago the Supreme Court recognized “that a State may not entrust the determination of
whether a man should live or die to a tribunal organized to return a verdict of death.”
(Witherspoon v. Illinois, supra, 391 U.S. at p. 521.) Only five years ago the Court
reiterated that a death sentence could not stand where “the systematic removal of those in
the venire opposed to the death penalty had led to a jury ‘uncommonly willing to
condemn a man to die.”” (Uttecht v. Brown (2007) 551 U.S. 1, 6, citations omitted.) But
that is exactly what happened here. As a matter of federal constitutional law, the trial
court’s clearly stated view that “if you don’t support the death penalty you cannot be

death qualified” is unquestionably wrong. Reversal of the penalty phase is required.

23

“CT MJQ” refers to the separately bound, single volume of the Clerk’s
Transcript labeled “Main Jury Questionnaires.” This volume contains a copy of the jury
questionnaires filled out by the 12 jurors picked for the jury and the six alternates.
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B. The Legal Framework Governing For-Cause Discharges And The Jury
Questionnaire Used In This Case.

As suggested by the cases cited above, the Supreme Court has long held that
prospective jurors may not be excluded from a capital case simply because they are
opposed to the death penalty. (See, e.g., Uttecht v. Brown, supra, 551 U.S. at p. 6;
Wainwright v. Witt (1985) 469 U.S. 412, 421; Adams v. Texas (1980) 448 U.S. 38, 45, 48;
Witherspoon v. Illinois, supra, 391 U.S. at p. 522.) Nor may prospective capital jurors be

excluded simply because they are in favor of the death penalty:

“A man who opposes the death penalty, no less than one who favors it, can
make the discretionary judgment entrusted to him by the State.”

(Witherspoon v. Illinois, supra, 391 U.S. at p. 519.)

Instead, the right a fair jury trial requires a more nuanced approach to jury
selection. A juror who opposes the death penalty may be excluded from serving on a
capital jury based on his views as to capital punishment only where the record shows that
the juror would be unable to set aside his views, follow the law as set forth by the court
and fairly consider death as an option. (Uttecht v. Brown, supra, 551 U.S. at 9;

Wainwright v. Witt, supra, 469 U.S. at p. 421; Adams v. Texas, supra, 448 U.S. at p. 48.)
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As both this Court and the United States Supreme Court have concluded, even where a
juror admits his or her opposition to the death penalty would make it “very difficult ever
to impose the death penalty” discharge for cause is not proper unless the record goes
further and shows the juror’s “personal views actually would prevent or substantially
impair the performance of his or her duties as a juror.” (People v. Stewart (2004) 34
cal.4th 425, 446. See also People v. Thomas (2011) 52 Cal.4th 336, 360 [“Mere difficulty
in imposing the death penalty does not, per se, prevent or substantially impair the
performance of a juror’s duties.”]; People v. Avila (2006) 38 Cal.4th 491, 530 [same];

Adams v. Texas, supra, 448 U.S. at pp. 49-50.)

Similarly, a juror who is in favor of the death penalty may be excluded from
serving on a capital jury only where the record shows he would be unable to set aside his
views, follow the law and fairly consider life as an option. (See Morgan v. Illinois (1992)
504 U.S. 719, 728-729; Ross v. Oklahoma (1988) 487 U.S. 81, 85.) A trial court’s
erroneous for-cause discharge of even a single juror based on opposition to the death
penalty requires reversal of any death sentence imposed. (Gray v. Mississippi (1987) 481

U.S. 648, 660.)

Here, jury voir dire began on March 4, 2004. (11 RT 2025.) Prior to voir dire, all

prospective jurors completed a jury questionnaire. As relevant here, questions 107
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through 116 of the questionnaire asked about jurors’ views on the death penalty. (See,
e.g., CT MJQ 19-20.) Specifically, questions 107, 109, 115 and 116 sought information
to assist the trial court in determining whether a juror could be discharged pursuant to

Witherspoon or Morgan because of their views on the death penalty:

“107. What are your feelings regarding the death penalty?”

“109. How would you rate your attitude towards the death penalty?

____Strongly Oppose ____ Weakly Support
___ Oppose ___Support
___ Weakly Oppose ____ Weakly Support”

“115. Do you have any moral, religious, or philosophical opposition to the
death penalty so strong that you would be unable to impose the death
penalty regardless of the facts?

Yes No

If yes, please explain.”
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“116. Do you have any moral, religious, or philosophical beliefs in favor of
the death penalty so strong that you would be unable to impose life
without the possibility of parole regardless of the facts?

Yes No

If yes, please explain.” (CT MJQ 19-20.)*

Because of the highly publicized nature of this case, many prospective jurors filled
out questionnaires. For purposes of this argument, there were two general groups of

responding jurors.

First, there were many jurors who indicated in response to questions 109 and 116
that (1) they supported the death penalty but (2) had no “moral, religious or
philosophical” views that would preclude them from considering life without parole as an
option. Second, there were many jurors who indicated in response to questions 109 and
115 that (1) they opposed the death penalty but (2) had no “moral, religious or

philosophical” views that would preclude them from considering death as an option.

> The entire breakdown of the jury question was as follows. Questions 1-66

asked jurors personal information about their residence, family, education, employment
and military service. (CT MJQ 3-12.) Questions 67-83 asked about law enforcement,
judicial and criminal justice system contacts. (CT MJQ 12-15.) Questions 84-87 asked
about prior jury service. (CT MJQ 16.) Questions 88-89 asked jurors their views as to
direct and circumstantial evidence. (CT MJQ 16.) And questions 90-106 asked jurors
about the publicity they had been exposed to in the case. (CT MJQ 16-18.)

80



On the face of their questionnaires, neither of these two groups of prospective
jurors was properly excludable based on their written answers alone. Those prospective
jurors who supported the death penalty but would nevertheless consider life as an option
could not properly be excluded for cause under Morgan v. lllinois, supra, and many such
jurors in fact were seated as jurors and alternate jurors in this case. (See, e.g., CT MJQ at
19-20, 42-43, 111-112, 134-135, 157-158, 180-181, 203-204, 226-227, 249-250, 272-273,
295-296, 318-319, 341-342, 364-365, 387-388, 410-411.) In fact, throughout the
extensive voir dire in this case, the trial court did not discharge a single such juror from
service based solely on their answers to questions 109 and 116. The trial court’s decision
not to discharge these jurors for cause based solely on answers to questions 109 and 116

was entirely proper.

Of course, the same rule should have applied to those prospective jurors who
opposed the death penalty but would nevertheless consider death as an option. As
discussed above, these jurors too are also not properly excludable for cause. But the trial

court here applied a very different standard to these prospective jurors.

A certain number of these jurors were properly excused for reasons unrelated to
their views on the death penalty, such as hardship. (See, e.g., 12 RT 2372, 2382-83

[discharging prospective jurors 6023 and 6291 for hardship]; 14 RT 2809 [discharging
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juror 30687 for hardship].) But as discussed in Argument I-C below, the trial court here
discharged at least 13 of these jurors under Wainwright v. Witt over defense objection
based solely on written answers to questions 109 and 115 showing they (1) opposed the

death penalty but (2) would nevertheless consider death as an option.

As discussed in Argument I-D below, based on the record none of these 13 jurors
were properly discharged under Witt. Although every one of these jurors opposed the
death penalty, none indicated they were unable to consider death as an option in the case
as Witt requires. Because the improper discharge of even a single juror under Witt
requires reversal of the penalty phase, the improper discharge of 13 such jurors requires

reversal of the death sentence here.

C. The Voir Dire Process In This Case And The Discharge Of Jurors 6963,
6284, 27605, 4841, 29280, 6960, 7056, 16727, 8340, 23873, 593, 23916
And 5909.

1. The voir dire process in this case.

Because of the extreme amount of publicity in this case, the attendant risk that
prospective jurors may have been exposed to this publicity and reached opinions about

the case, and the anticipated length of the trial, the court and all parties realized they
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would need to voir dire a great number of jurors. Accordingly, the court’s process was to
bring in a large group of jurors to fill out the lengthy juror questionnaire. (1 RT 356.)
The questionnaire contained a separate page which permitted prospective jurors to request
a hardship discharge. The court’s plan was to address the hardship requests that same day
with each group. (1 RT 356.) Those jurors who did not request (or receive) a hardship
discharge would be ordered back for full, individualized (Hovey) voir dire. (1 RT 357; 11

RT 2058.)

The hardship voir dire lasted from March 4, 2004 until March 22, 2004. (11 CT
2025; 16 RT 3099.) The juror questionnaires of those jurors discharged during this part
of the voir dire have been bound and placed in 88 volumes of the Clerk’s Transcript
labeled “Hardship -- Excused Questionnaires.” The individualized Hovey voir dire
began on March 22, 2004. (16 RT 3099.) The juror questionnaires of those jurors

discharged during this part of the voir dire have been bound and placed in 31 volumes of

» References to the 88 volumes of the Clerk’s Transcript which contains the

juror questionnaires of jurors discharged during the hardship process are by volume and
page number to “CT Hardship.”
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the Clerk’s Transcript labeled “Hovey Voir Dire -- Excused Questionnaires.”*

2. The discharge of jurors 6963, 6284, 27605, 4841, 29280, 6960,
7056, 16727, 8340, 23873, 593, 23916 and 5909.

a. Juror 6963.

Juror 6963 filled out his questionnaire on March 9, 2004. (31 CT Hardship 8753.)

26 References to the 31 volumes of the Clerk’s Transcript which contains the

juror questionnaires of jurors discharged during Hovey voir dire are by volume and page
number to “CT Hovey.”

The labels attached by the clerk to these transcripts may be misleading. In
fact, during the hardship portion of the voir dire, the trial court discharged numerous
prospective jurors because of their views on the death penalty. This was because many
jurors who asked for a hardship discharge on their questionnaire -- and thus were
considered during the hardship portion of the voir dire -- also indicated they were
opposed to the death penalty and would not consider it under any circumstances. (See,
e.g., 8 CT Hardship 1958; 9 CT Hardship 2140; 11 CT Hardship 2949; 13 CT Hardship
3364, 3525, 14 CT Hardship 3709.) Juror 5873 was an example of such a juror; juror
5873 was a Quaker who in his questionnaire (1) requested a hardship discharge and (2)
stated he would not consider death as an option. (14 CT Hardship 3709.) Rather than
inquire into and address the hardship, the trial court simply discharged the juror for cause
under Wainwright v. Witt, supra. (See, e.g., 12 RT 2289.) Likewise, some jurors who
came back for individualized Hovey voir dire were ultimately discharged for hardship.
(See, e.g., 17 RT 3391-3392 [discharging juror 10028 for hardship during Hovey voir
dire].)

In other words, the location of a prospective juror’s questionnaire in the
Hovey or hardship portion of the Clerk’s Transcript accurately reflects when the juror was
discharged. It may not, however, accurately reflect why the juror was discharged.
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He had not formed an opinion about defendant’s guilt and did not believe there was any
reason he could not be a fair juror in the case. (31 CT Hardship 8750-8751.) This juror
was “strongly oppose[d]” to the death penalty but explained that his beliefs were not so
strong he would be “unable to impose the death penalty regardless of the facts.” (31 CT
Hardship 8752-8753.) Neither his religion nor philosophical beliefs would interfere with

jury service. (31 CT Hardship CT 8736.)

The court and parties discussed this juror on March 10, 2004. (14 RT 2715.) The
court noted but did not explore at all a potential hardship, instead discharging the juror
because of his views on the death penalty. The court specifically rejected defense
counsel’s argument that opposition to the death penalty alone was an insufficient reason

to discharge a juror where the juror could still select death as an option:

“THE COURT: Third week of July my family have a three week vacation
in the Philippines. 6963. Strongly opposes the death penalty. He thinks
your client’s innocent. No evidence he murdered his wife.

“MR. GERAGOS: When’s his vacation?

“THE COURT: Well, he going to fail Wainwright vs. Witt.

“MR. GERAGOS: Strongly opposes; I’'ll rehabilitate him.

“THE COURT: You won’t rehabilitate anybody Mr. Geragos. You didn’t
hear what I said.

“MR. GERAGOS: I heard what you said. We need to have a discussion.
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“THE COURT: 6963.

“MR. GERAGOS: Strongly opposes doesn’t mean that he can’t implement
it in the appropriate circumstance.

“THE COURT: My feeling is I’'m against the death penalty. How would
you rate your attitude. Strongly oppose. Just my feeling against it.

“(Prospective juror enters jury room)

“THE COURT: We’re going to excuse you, okay?” (14 RT 2715-2716,
emphasis added.)”

b. Juror 6284.

Juror 6284 filled out his questionnaire on March 8, 2004. (17 CT Hardship 4557.)

& The trial court’s emphasized comment that defense counsel Geragos “didn’t

hear what I said” was a reference to an earlier exchange between counsel and the court
where the trial court said that it would not permit any voir dire at all in connection with
jurors he (the judge) did not believe would qualify. Thus, relatively early on in the voir
dire process, after the trial court discharged prospective juror 4823 for cause without any
voir dire at all from the defense, the following exchange occurred:

“MR. GERAGOS: It wasn’t given sufficient voir dire by the defense.

“THE COURT: Well, I got to tell you guys. There’s also another little thing
you’re also going to like less[]. I’'m not giving anybody any attempts to
rehabilitate a jury. Once you’re out, you’re out. Period. Both sides don’t
get to rehabilitate anybody.” (12 RT 2368.)

Similarly, prospective juror 99 stated in his questionnaire that he was
against the death penalty. (12 RT 2303.) Over defense objection, the court discharged
the juror stating it would be a “waste of time” to bring him back for questioning. (12 RT
2303.)
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He asked for a hardship excusal, explaining he was unemployed and had a chance of
employment on March 10, 2004. (17 CT Hardship 4558.) He had not formed an opinion
about defendant’s guilt and did not believe there was any reason he could not be a fair
juror in the case. (17 CT Hardship 4554-4555.) Juror 6284 was opposed to the death
penalty but said his beliefs were not so strong he would be “unable to impose the death
penalty regardless of the facts.” (17 CT Hardship 4556-4557.) Neither his religion nor

philosophical beliefs would interfere with jury service. (17 CT Hardship 4540.)

The court and parties discussed this juror on March 8, 2004. (12 RT 2384.) Once
again, rather than explore the claimed hardship, the trial court discharged him under Witt

based solely on his answers to questions 107, 109 and 115:

“THE COURT: 6284. Unemployed. Chances of employment Wednesday,
March the 10",

“Let’s see, this person says he opposes the death penalty. I don’t believe in
the death penalty. He also says or she says as the case maybe. Not enough
information to decide [whether defendant is guilty or innocent]. I learned
over the years not to judge too quickly. But his affair was troublesome, but
it doesn’t mean he’s guilty. But the only problem is --

“MR. GERAGOS: He’s unemployed and may have a job.

“THE COURT: He says -- she says there’s a chance of employment March
the 10™. But is he or he is opposed to the death penalty, so that eliminates
the possibilities. It’s a [W]ainwright v. Whit [sic] failure.

“6284.
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“MR. GERAGOS: Over defense objection.

“THE COURT: Yes.” (12 RT 2384.)

C. Juror 27605.

Juror 27605 filled out his questionnaire in March of 2004. (16 RT 3178.) He had
formed no opinion about defendant’s guilt and did not believe there was any reason he
could not be a fair juror in the case. (2 CT Hovey 86-87.) Although his answers to
questions 107 and 109 indicated he “strongly opposed” the death penalty, juror 27605's
questionnaire made clear he did not have any moral, religious or philosophical views on
the death penalty which rendered him “unable to impose the death penalty regardless of
the facts.” (2 CT Hovey 88-89.) And he added that his religious and philosophical views

would not impede his ability to serve as a juror. (2 CT Hovey 72.)

The court and parties discussed this juror on March 22, 2004. (16 RT 3178.)
Defense counsel “submitt[ed] on the basis of your honor’s previous rulings.” (16 RT
3178-3179.) Based entirely on juror 27605's written answers in the questionnaire, the

court discharged the juror under Wainwright v. Witt, supra:
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“THE COURT: So let me read in to the record 27605, with respect to the
death penalty, juror said strongly oppose the death penalty. Opposed to the
death penalty.

“Response to question 106 [sic], what are your feelings regarding the death
penalty. Against. So in the Court’s opinion would not qualify under
Wainwright versus Witt. So the DA is willing to stipulate? You [defense
counsel] are going to submit it, Mr. Geragos, to preserve the record? The
Court will excuse 27605.” (16 RT 3179.)®

** As noted, in connection with juror 27605, defense counsel objected and
submitted ‘““on the basis of Your Honor’s previous ruling[s].” (16 RT 3178-3179.)
Counsel’s reference to “previous rulings” reflects the fact that at this point in the voir dire
process counsel had unsuccessfully objected to the discharge of a number of jurors based
on their opposition to the death penalty, including jurors 6963 and 6284 discussed above.
Indeed, only moments before juror 27605 was called, defense counsel objected to the trial
court’s discharge of prospective juror 4755 and summarized the proceedings to that point:

“MR. GERAGOS: [The People] are going to stipulate that because of [juror
4755's] death penalty opposition, that it’s a for-cause [discharge of juror
4755]. The answers to [question] 107. I will just submit based on my
previous arguments that I have made to the Court.

“Obviously I believe that opposition to the death penalty should not be a
for-cause challenge. The Court has ruled on it. I’m not going to continue
to raise it each time. Although I want the record to reflect that I am
submitting on the Court’s previous rulings.

“THE COURT: All right. So you want -- you are willing to submit the
matter?

“MR. GERAGOS: I’'m going to submit.
“THE COURT: 4755, you are willing to stipulate?

“[THE PROSECUTOR] MR. DAVID HARRIS: Yes.” (16 RT 3109.
Accord 17 RT 3378 [trial court recognizes that defense counsel’s objection
to discharge of a juror based on opposition to the death penalty is “a
standing objection” so “you don’t have to say it every time.”].)
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d. Juror 4841.

Juror 4841 filled out her questionnaire in March 2004. She had not formed an
opinion about defendant’s guilt, agreed to decide the case based on the evidence
presented in court, and did not believe there was any reason she could not be a fair juror
in the case. (2 CT Hovey 224-225.) This juror “strongly opposed” the death penalty but
explained that her beliefs were not so strong she would be “unable to impose the death
penalty regardless of the facts.” (2 CT Hovey 227.) Neither her religion nor

philosophical beliefs would interfere with jury service. (2 CT H 210.)

The court and parties discussed this juror on March 22, 2004. (16 RT 3178.) The
state indicated it was willing to stipulate to discharge of this juror. (16 RT 3179.)
Defense counsel noted that this juror “oppose[d] the death penalty” and “submitted on the
basis of Your Honor’s previous rulings.” (16 RT 3178-3179.) After the parties discussed
another juror, the trial court asked the parties “what about [juror] 04841?” (16 RT 3180.)

The following exchange then occurred:

“MR. GERAGOS: 04841 also opposed the death penalty. I would submit
based upon the Court’s previous rulings.

“THE COURT: Okay. The answer on page 19, [question] 109, would you
please rate your attitude toward the death penalty? Strongly opposed. So
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this juror also would not qualify. And District Attorney is willing to stipulate?
“MR DAVID HARRIS: Yes.

“THE COURT: All right. So 4841 is excused.” (16 RT 3180.)

€. Juror 29280.

Juror 29280 filled out his questionnaire on March 8, 2004. (5 CT Hovey 940.) He
had formed no opinion about defendant’s guilt and did not believe there was any reason
he could not be a fair juror in the case. (5 CT Hovey 937-938.) Although his answers to
questions 107 and 109 indicated he “strongly opposed” the death penalty and believed it
was “ethically unjust,” juror 29280 did not have any moral, religious or philosophical
views on the death penalty which rendered him “unable to impose the death penalty
regardless of the facts.” (5 CT Hovey 939-940.) He confirmed that neither his religious

nor philosophical beliefs would prevent him from serving as a juror. (5 CT Hovey 923.)

The court and parties discussed this juror on March 25, 2004. (17 RT 3485.) The
court noted juror 29280's answers to questions 107 and 109. (17 RT 3485.) The
prosecutor accurately noted that this juror had also been involved in circulating a petition
against the death penalty. (17 RT 3485; see 5 CT Hovey 940.) Based entirely on juror

29280's written answers in the jury questionnaire, the trial court ruled “this juror would
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never qualify” under Wainwright v. Witt, supra, and excused this juror over defense

objection:

“THE COURT: According to -- Mr. Geragos, you are willing to submit this
with the usual understanding you are submitting it, but you are objecting to
it because you feel that that’s not a justification to excuse the juror?

MR. GERAGOS: That’s correct, your honor. I'd like to indicate for the
record that that particular juror, like many of the others, has not formed any
preliminary opinion about the case. Has not enough information to decide.
THE COURT: All right. The matter then is submitted. Then I’m gong to
excuse juror number 29280 because this juror is opposed to the death

penalty, and fails Wainwright v. Witt. 29280 is excused.” (17 RT 3485-
3486.)

f. Juror 6960.

Juror 6960 filled out her questionnaire on March 9, 2004. (8 CT Hovey 2044.)
She had formed no opinion about defendant’s guilt and did not believe there was any
reason she could not be a fair juror in the case. (8 CT Hovey 2041-2042.) She
“wish[ed]” the death penalty was not a thing needed” and stated she “opposed” the death
penalty. (8 CT Hovey 2043.) Juror 6960 then made clear, however, that she did not have
any moral, religious or philosophical views on the death penalty which rendered her

“unable to impose the death penalty regardless of the facts.” (8 CT Hovey 2044.)
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Neither her religious nor philosophical views would interfere with her service as a juror.

(8 CT Hovey 2027.)

The court and parties discussed this juror on April 7, 2004. (21 RT 4177.) Mr.
Geragos submitted the matter “with the usual objection.” (21 RT 4245.) Based entirely
on this juror’s answers in the written questionnaire, the court “excused 6960 for cause

because that juror is opposed to the death penalty, without reservation.” (21 RT 4245.)

g. Juror 7056.

Juror 7056 filled out her questionnaire on March 9, 2004. (10 CT Hovey 2573.)
She had formed no opinion about defendant’s guilt and did not believe there was any
reason she could not be a fair juror in the case. (10 CT Hovey 2570-2571.) Although
juror 7056 did not “believe in [the] death penalty” and stated she “opposed” it, she made
clear she did not have any moral, religious or philosophical views on the death penalty
which rendered her “unable to impose the death penalty regardless of the facts.” (10 CT
Hovey 2572-2573.) She too confirmed that neither her religion nor her philosophical

beliefs would interfere with jury service. (10 CT Hovey 2556.)
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The court and parties discussed this juror on April 12, 2004. (23 RT 4469.) The
court discharged her under Wainwright v. Witt, supra, solely based on her written answers

to questions 107 and 109:

“THE COURT: 7056 I don’t think is going to qualify.

“[Page] 19, [question] 109 says I don’t believe in the death penalty, I
oppose the death penalty.

“So that one would not pass Wainwright v. Witt. You want to stipulate that
juror can be excused, with your usual objection Mr. Geragos?

“MR. GERAGOS: Right. I’ll submit on that.
“MR. DAVID HARRIS: We’ll stipulate.

“THE COURT: All right. We’ll excuse juror number 7056 when that juror
arrives.

“MR. GERAGOS: I want to indicate for the record that the answers were
that have not formed any preliminary opinions, didn’t have enough

information to decide and nobody has expressed an opinion to this person
and they could otherwise be a fair and impartial juror.” (23 RT 4469.)

h. Juror 16727.

Juror 16727 filled out his questionnaire on March 9, 2004. (10 CT Hovey 2642.)
He had formed no opinion about defendant’s guilt and did not believe there was any

reason he could not be a fair juror in the case. (10 CT Hovey 2639-2640.) He was
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“against the death penalty” but did not have any moral, religious or philosophical views
on the death penalty which rendered him “unable to impose the death penalty regardless
of the facts.” (10 CT Hovey 2641-2642.) He confirmed that neither his religion nor his

philosophical beliefs would interfere with jury service. (10 CT Hovey 2625.)

The court and parties discussed this juror on April 13, 2004. (24 RT 4769-4770.)

Over objection, the court discharged him for cause:

“THE COURT: [H]e says: I am against the death penalty, I strongly oppose
the death penalty.

“I don’t think this person would qualify because of his answers, and he’s
opposed to the death penalty. So I would be inclined to excuse him. Over
the objection of Mr. Geragos.

“Does anybody have a problem with that?

“MR. DISTASO: No, your Honor.

“MR. GERAGOS: I do.

“THE COURT: Submitted?

“MR. GERAGOS: Submitted.

“THE COURT: Okay.

“MR. GERAGOS: Over my vehement objection.” (24 RT 4770.)
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1. Juror 8340.

Juror 8340 filled out her questionnaire on March 10, 2004. (15 CT Hovey 4044.)
She had formed no opinion about defendant’s guilt and did not believe there was any
reason she could not be a fair juror in the case. (15 CT Hovey 4041-4042.) Although
juror 8340 was “strongly against [the death penalty] due to religious beliefs” and stated
she “opposed” it, these beliefs were not so strong she would be “unable to impose the
death penalty regardless of the facts.” (15 CT Hovey 4043-4044.) Neither her religion

nor her philosophical beliefs would interfere with jury service. (15 CT Hovey 4027.)

The court and parties discussed this juror on April 21, 2004. (28 RT 5485.) Over
defense objection, the court discharged her based on her answers to questions 107, 109

and 115:

“THE COURT: And then juror number 8340 is also -- what are your
feelings regarding the death penalty? Answer I feel strongly against this
due to religious beliefs.

“MR. DAVID HARRIS: 8340 we would stipulate.

“MR. GERAGOS: I'll submit.

“THE COURT: With the usual objection?

“MR. DAVID HARRIS: Yes.
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“THE COURT: All right. 8340 may be excused. And the juror is excused
because the juror’s (sic) opposed to the death penalty on religious grounds.”
(28 RT 5485.)

]- Juror 23873.

Juror 23873 filled out her questionnaire on March 10, 2004. (21 CT Hovey 5586.)
She had not formed an opinion as to defendant’s guilt and she agreed to decide the case
based on the evidence presented in court. (21 CT Hovey 5583, 5584.) Juror 23873 was
“strongly opposed” to the death penalty but stated her views were not so strong she would
be “unable to impose the death penalty regardless of the facts.” (21 CT Hovey 5585-
5586.) Neither her religion nor her philosophical beliefs would interfere with jury

service. (21 CT Hovey 5569.)

The court and parties discussed this juror on May 4, 2004. (32 RT 6384.) Over
defense objection, the court discharged her based on her answers to questions 107, 109

and 115:

“THE COURT: 23873.

“MR. GERAGOS: I was going to stay [sic], I'll submit with my usual
statement.

“THE COURT: Okay.

97



“MR. GERAGOS: Protestation.

“THE COURT: This juror says I can’t think it is fair that that is case is

getting so much attention. I wonder why? Question mark. I just think

there is too much attention. I don’t think that it’s fair. She also says on
[page] 19 ... strongly opposes the death penalty.

“MR. DAVID HARRIS: We’ll stipulate as to 23873.

“MR. GERAGOS: I'll submit.

“THE COURT: With your usual objection then?

“MR. GERAGOS: Yes.

“THE COURT: All right. 23873 will be excused.” (32 RT 6384-6385.)

k. Juror 593.

Juror 593 filled out his questionnaire in March 2004. He had not formed an
opinion about defendant’s guilt and did not believe there was any reason he could not be a
fair juror in the case. (4 CT Hovey 868-869.) Juror 593 was “strongly opposed” to the
death penalty but said his beliefs were not so strong he would be “unable to impose the
death penalty regardless of the facts.” (4 CT Hovey 870-871.) Neither his religion nor

philosophical beliefs would interfere with jury service. (4 CT Hovey 854.)

The court and parties discussed this juror on March 25, 2004. (17 RT 3486.)

Based on his opposition to the death penalty, the trial court excused this juror:
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“THE COURT: I’'m going to excuse juror number 29280, because this juror
is opposed to the death penalty, and fails Wainwright versus Witt. 29280 is
excused.

“Juror number 593 is also opposed to the death penalty. . . .

“This juror is opposed to the death penalty. Not enough information to
decide whether or not your client is guilty or not, but he strongly opposes
the death penalty. Strongly opposes. So if you want to submit that, Mr.
Geragos, with the usual reservation, and if the prosecution wants to submit
it, I will excuse this juror for the reason he’s opposed to the death penalty.
“MR. GERAGOS: Yes, your honor. I'll submit it.

“MR. DISTASO: I'm [sic] submit it also, your Honor. And I just want to
just note for the record, 110, where it says would it be difficult for you to
vote for the death penalty if the crime was the guilty party’s first offense?

This juror said yes.

“THE COURT: All right. Juror number 593 is also excused for the reasons
I stated in the record.” (17 RT 3486.)

1. Juror 23916.

Juror 23916 filled out her questionnaire on March 11, 2004. (21 CT Hovey 5771.)
She had not formed an opinion about guilt and did not believe there was any reason she
could not be a fair juror in the case. (21 CT Hovey 5768-5769.) She was “oppose[d]” to
the death penalty but explained that her beliefs were not so strong she would be “unable

to impose the death penalty regardless of the facts.” (21 CT Hovey 5770-5771.)
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The court and parties discussed this juror on May 6, 2004. (34 RT 6672.) The
trial court noted a potential hardship in connection with this juror -- the possibility that
she might only be paid for three days of jury service. (34 RT 6672.) The prosecutor
accurately pointed out that “this juror doesn’t believe in the death penalty.” (34 RT
6672.) The court elected not to pursue the potential hardship, instead discharging Juror

23916 over the “usual” defense objection. (34 RT 6672-6673.)

m. Juror 5909.

Juror 5909 filled out her questionnaire in May 2004. She had not formed an
opinion about defendant’s guilt, agreed to decide the case based on the evidence
presented in court, and did not believe there was any reason she could not be a fair juror
in the case. (27 CT Hovey 7358-7359.) This juror “strongly opposed” the death penalty
but explained that her beliefs were not so strong she would be “unable to impose the
death penalty regardless of the facts.” (27 CT Hovey 7360-7361.) Neither her religion

nor philosophical beliefs would interfere with jury service. (27 CT Hovey 7344.)

The court and parties discussed this juror on May 18, 2004. (38 RT 7861.) The
state stipulated to discharge of this juror. (38 RT 7861.) Defense counsel refused to

stipulated, instead submitting with the “usual objection.” (38 RT 7861-7862.) The court
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“excuse[d] the juror for cause, because this juror opposes the death penalty, and is not

qualifiable under Wainwright v. Witt. So 5909 is excused for cause.” (38 RT 7862.)

n. Summary.

Over defense objection the trial court excused 13 prospective jurors based on
written answers in the questionnaire indicating (1) they were opposed to the death penalty
but (2) their views did not preclude them from imposing death. The question remains as

to whether such discharges were proper. It is to that question appellant now turns.*

¥ As discussed above, many jurors who expressed opposition to the death

penalty but harbored no "moral, religious or philosophical opposition" which would
preclude them from imposing death were discharged for hardship with no objection by the
defense. (See, e.g., 12 RT 2283-2284, 2320, 2369, 2411; 13 RT 2480, 2544-2545, 2632-
2633, 2633-2634; 14 RT 2853; 15 RT 2916-2917, 2925-2926, 2941, 2957-2958, 2973,
2993, 3056.) Mr. Peterson has no issue with these hardship discharges.

It is worth noting, though, that as to many of these jurors -- jurors who
simply opposed the death penalty without any indication they would refuse to follow the
law -- the trial court repeatedly noted that in addition to the hardship they could not
qualify for jury service under Wainwright v. Witt. (See, e.g., 12 RT 2282-2283 [“He
strongly opposes the death penalty. . . . He would never qualify because he strongly
opposes the death penalty . . ..”]; 12 RT 2411 ["He'll also will never pass Wainwright v.
Witt."]; 13 RT 2545 ["And opposes the death penalty. Wouldn't get by Wainwright v.
Witt in any event."]; 15 RT 2917 ["But he's opposed to the death penalty. Wainwright v.
Witt. Bringing him back would be a waste of time."]; 15 RT 2941 ["He opposes the death
penalty. . . . So he would not pass Wainwright v. Witt . . . ."]; 15 RT 2946 ["Strongly
opposes the death penalty. . . . Hardship and Wainwright v. Witt failure."].) Given that
none of these jurors had stated views which would prevent them from considering death
as an option, these exchanges confirm the trial court’s view that Wizt permitted discharge
of jurors simply because they were opposed to the death penalty.
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D. The Trial Court’s Discharge Of 13 Jurors Based Entirely On Jury
Questionnaire Answers Showing Only That Although These Jurors Were
Opposed To The Death Penalty They Were Willing To Impose Death,
Violated The Sixth And Fourteenth Amendments And Requires Reversal
Of The Penalty Phase.

In Witherspoon v. Illinois, supra, 391 U.S. 510, the Supreme Court held that
prospective jurors in a capital case may not be excused for cause on the basis of moral,
ethical or religious opposition to the death penalty. A capital defendant’s Sixth and
Fourteenth Amendment right to an impartial jury prohibits the exclusion of prospective
jurors “simply because they voiced general objections to the death penalty or expressed
conscientious or religious scruples against its infliction.” (/d. at p. 522.) Instead, the
state may properly excuse only those jurors “who made unmistakably clear (1) that they
would automatically vote against the imposition of capital punishment without regard to
any evidence that might be developed at the trial of the case before them, or (2) that their
attitude toward the death penalty would prevent them from making an impartial decision
as to the defendant’s guilt.” (Witherspoon v. lllinois, supra, 391 U.S. at pp. 522-523, n.

21)

The Court modified the Witherspoon standard in Adams v. Texas, supra, 448 U.S.
38. The Court explained that Witherspoon and its progeny “establish[] the general

proposition that a juror may not be challenged for cause based on his views about capital
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punishment unless those views would prevent or substantially impair the performance of
his duties as a juror in accordance with his instructions and his oath.” (Adams v. Texas,
supra, 448 U.S. at p. 45.) Instead, a state could only insist “that jurors will consider and
decide the facts impartially and conscientiously apply the law as charged by the court.”
(Ibid.) Prospective jurors may not be excluded from service simply because their views
on the death penalty would impact “what their honest judgment of the facts will be or
what they may deem to be a reasonable doubt.” (Id. at p. 50.) A prospective juror who
opposed capital punishment could be discharged for cause only where the record showed
him unable to follow the law as set forth by the court. (448 U.S. at p. 48.) This is so
because “[e]ven a person with a strongly held view in favor of, or against, the death
penalty could possibly set aside those views and decide a case according to the law.”
(Lockhart v. McCree (1986) 476 U.S. 162, 176. Accord People v. Avila, supra, 38
Cal.4th at p. 531.) Moreover, as the Court later made plain in specifically re-affirming
Adams, it is the state’s burden to prove a juror meets the criteria for dismissal under

Adams. (Wainwright v. Witt, supra. 469 U.S. at p. 423.)

This Court has repeatedly held that it is the Adams/Witt standard which reviewing
courts should apply in evaluating a trial court’s decision to discharge jurors because of
opposition to the death penalty. (See, e.g., People v. Holt (1997) 15 Cal.4th 619, 650;

People v. Avena (1996) 13 Cal.4th 394, 412.) And both the United States Supreme Court
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and this Court have held that when a trial court questions a juror about his or her ability to
impose death, and determines that a prospective juror cannot impose death, that
determination is subject to deference because it is “based upon determinations of
demeanor and credibility that are peculiarly within a trial judge’s province.” (Uttecht v.
Brown, supra, 551 U.S. at p. 7; Wainwright v. Witt, supra, 469 U.S. at p. 428; People v.
Stewart, supra, 33 Cal.4th at p. 451.) “But such deference is unwarranted when . . . the
trial court’s ruling is based solely on the ‘cold record’ of the prospective jurors’ answers
on a written questionnaire . . ..” (People v. Avila, supra, 38 Cal.4th at p. 529. Accord

People v. Stewart, supra, 33 Cal.4th at p. 451.)

As discussed above, over repeated defense objection, the trial court here
discharged 13 prospective jurors -- juror numbers 6963, 6284, 27605, 4841, 29280, 6960,
7056, 16727, 8340, 23873, 593, 23916 and 5909 -- based entirely on their written answers
to several questions on the jury questionnaire. Application of the Adams/Witt standard to
the written answers on which the trial court relied to discharge these 13 jurors shows that

the trial court plainly erred in discharging them for cause under Witt.

To be sure, the answers on the jury questionnaires show that each of these jurors
opposed the death penalty. But as Adams held, mere opposition to capital punishment is

an insufficient basis on which to discharge a prospective juror for cause. (448 U.S. at p.
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45.) Instead, in order to discharge a prospective juror for cause based on the juror’s
opposition to the capital punishment, the record must establish that the juror’s views on
capital punishment would “prevent or substantially impair” the juror’s ability to perform

his duties as a juror and follow the law. (Id. at p. 45, 48.)

When there is no voir dire of the prospective juror, but the discharge is based
solely on written answers in a questionnaire, the juror may be discharged only where the
written answers “leave[] no doubt . . . that a prospective juror’s views about the death
penalty would satisfy the Witt standard . . . and that the juror is not willing or able to set
aside his or her personal views and follow the law.” (People v. McKinnon (2011) ___
Cal.4th __ , 2011 WL 3658915 at * 19; People v. Wilson (2008) 44 Cal.4th 758, 787.
Accord People v. Avila, supra, 38 Cal.4th at p. 531.) And in determining whether the
state has carried its burden of proof with respect to a discharge for cause, a reviewing
court must consider whether defense counsel objected to the discharge and/or declined a
chance for further voir dire. (See People v. McKinnon, supra, 2011 WL 3658915 at * 17,
Wainwright v. Witt, supra, 469 U.S. at p. 430-431 and n.11, 434-435 . Compare People
v. Stewart, supra, 33 Cal.4th at p. 440 [in finding prospective jurors were improperly
discharged this Court notes that defense counsel repeatedly objected to the excusals and

was not permitted any questioning].)
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Here, as to each of the 13 jurors discharged by the trial court, it cannot be said that
the record “leave[s] no doubt . . . that [the] prospective juror’s views about the death
penalty would satisfy the Witt standard . . . and that the juror is not willing or able to set
aside his or her personal views and follow the law.” To the contrary, the record shows

the Witt standard was not satisfied as to any of these jurors.

Thus, although each of these 13 jurors was opposed to the death penalty, they each
went on to make clear they had no moral, religious or philosophical beliefs which would
make them “unable to impose the death penalty regardless of the facts.”*® Each of these
jurors stated that their religious and philosophical views would not impede their ability to
serve as jurors.”’ In short, the questionnaires of these 13 jurors show only that they were
opposed to the death penalty, nothing more. Moreover, not only did defense counsel
object to each of the discharges, but the trial court made clear there would be no voir dire

of any of the jurors. Discharging these 13 prospective jurors over repeated defense

% See 2 CT Hovey 89 [Juror 27605]; 5 CT Hovey 940 [Juror 29280]; 8 CT Hovey
2044 [Juror 6960]; 10 CT Hovey 2573 [Juror 7056]; 10 CT Hovey 2642 [Juror 16727]; 15
CT Hovey 4044 [Juror 8340]; 21 CT Hovey 5586 [Juror 23873]; 17 CT Hardship 4557
[Juror 6284]; 4 CT Hovey 871 [Juror 593]; 21 CT Hovey 5771 [Juror 23916]; 31 CT
Hardship 8753 [Juror 6963]; 2 CT Hovey 227 [Juror 4841]; 27 CT Hovey 7360-7361
[Juror 5909].

' 2 CT Hovey 72 [Juror 27605]; 5 CT Hovey 923 [Juror 29280]; 8 CT Hovey
2027 [Juror 6960]; 10 CT Hovey 2556 [Juror 7056]; 10 CT Hovey 2625 [Juror 16727]; 15
CT Hovey 4027 [Juror 8340]; 21 CT Hovey 5569 [Juror 23873]; 17 CT Hardship 4540
[Juror 6284]; 4 CT Hovey 854 [Juror 593]; 21 CT Hovey 5754 [Juror 23916]; 31 CT
Hardship 8736 [Juror 6963]; 2 CT Hovey 210 [Juror 4841]; 27 CT 7344 [Juror 5909].
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objection was patently improper. A new penalty phase is required. (Gray v. Mississippi,
supra, 481 U.S. at p. 660 [improper exclusion of a single juror based on opposition to

death penalty warrants reversal].)
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II. THE TRIAL COURT’S IMPROPER DISCHARGE OF THIRTEEN
PROSPECTIVE JURORS BASED ON THEIR OPPOSITION TO THE DEATH
PENALTY ALSO VIOLATED MR. PETERSON’S EIGHTH AMENDMENT
RIGHT TO RELIABLE GUILT PHASE PROCEDURES, AND REQUIRES
REVERSAL OF THE CONVICTIONS AS WELL.

As discussed in Argument I, supra, the trial court improperly discharged 13
prospective jurors solely because they were opposed to the death penalty. None of these
jurors had any “moral, religious or philosophical views on the death penalty” which
would interfere with jury service. Under established law, as also discussed in Argument
I, this requires reversal of the death sentence. But as discussed below, it also requires

reversal of the convictions themselves.

In making this argument, Mr. Peterson acknowledges that this general issue has
been addressed in both this and the United States Supreme Court. For example, in People
v. Stewart, supra, 33 Cal.4th 425, this Court reversed a death sentence where the trial
court improperly discharged jurors because of their opposition to the death penalty in
violation of Wainwright v. Witt, supra, 469 U.S. 412. Citing People v. Heard (2003) 31
Cal.4th 946, the Court concluded that “[a]lthough the penalty judgment must be reversed
on this basis, past decisions make it clear . . . that error under Witt . . . does not require
reversal of the guilt judgment or special circumstance finding.” (33 Cal.4th at p. 455.) In

turn, Heard also found error under Witt and held that “although such an error does not
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require reversal of the judgment of guilt or the special circumstance findings, the error
does compel the automatic reversal of defendant's death sentence . . ..” (31 Cal.4th at p.

966.)

Stewart and Heard do not stand alone. The limitation of Witherspoon/Witt relief to
the penalty phase in both cases stems directly from a series of cases this Court decided
shortly after the United States Supreme Court decided Witherspoon itself. In this series
of cases, this Court consistently held that errors in improperly discharging prospective
jurors for cause require reversal of the penalty judgment only, not the guilt judgment.
(See, e.g., People v. Vaughn (1969) 71 Cal.2d 406, 422; People v. Osuna (1969) 70

Cal.2d 759, 768-769.)

At the time these cases were decided, these cases were on firm footing. After all,
in Witherspoon itself the United States Supreme Court held that while the improper
discharge of prospective jurors based on their opposition to the death penalty required
reversal of any death sentence imposed, it did not require reversal of the conviction.
(Witherspoon, supra, 391 U.S. at pp. 517-518.) And in the only post-Witherspoon cases
in which the Supreme Court found error in discharging jurors for their death penalty

views, the Court reversed the penalty judgment only. (See, e.g., Gray v. Mississippi,
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supra, 481 U.S. 648; Adams v. Texas, supra, 448 U.S. 38; Davis v. Georgia (1976) 429

U.S. 122.)*

In short, this Court’s precedent holds that improper discharge of jurors for
opposition to the death penalty requires reversal of the death penalty alone. This
precedent comes directly from the United States Supreme Court’s own decision on this
point in Witherspoon. Since Witherspoon, the Supreme Court has not revisited the issue.
But an examination of the arguments actually made and resolved in Witherspoon shows
that developments in the Court’s capital jurisprudence since the 1968 decision in

Witherspoon now require a very different result.

In Witherspoon itself, the defendant contended that the trial court’s erroneous
discharge of jurors required reversal of his conviction as well as his sentence. (See
Witherspoon v. Illinois, Brief for Petitioner, 1968 WL 112521 at * 39-40.) Specifically,
the defendant argued that both the Sixth Amendment right to a jury trial, and the Equal
Protection Clause, required that the conviction be reversed. (Ibid.) The Supreme Court

quite plainly rejected these arguments. (391 U.S. at pp. 517-518.)

32

Undoubtedly because of the Witherspoon holding, the defendants in these
post-Witherspoon cases sought reversal of the penalty judgment only and did not even ask
for reversal of the guilt phase. (See Gray v. Mississippi, Brief for Petitioner, 1986 WL
727623 at * 1-23; Adams v. Texas, Brief for Petitioner, 1980 WL 339980 at * 1-26.)
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Significantly, however, the defendant in Witherspoon did not contend that reversal
of the guilt phase was required under the Eighth Amendment. This is no surprise; after
all, both the arguments and the decision in Witherspoon preceded the development of the
Supreme Court’s capital Eighth Amendment jurisprudence by years. In fact, the Court’s
capital-case Eighth Amendment jurisprudence began four years after the Witherspoon
decision with Furman v. Georgia (1972) 408 U.S. 238. In Furman, the Court first held
that the imposition of death under several state death-penalty schemes before the Court
“constitute[d] cruel and unusual punishment in violation of the Eighth and Fourteenth

Amendments.”

The significance of the Court’s shift to an Eighth Amendment paradigm in Furman
should not be underestimated. After all, in 1971 the Court held that a capital punishment
scheme that reposed full discretion in the jury to choose life or death did not violate the
Due Process Clause. (McGautha v. California (1971) 402 U.S. 183.) The very next year,
however, the Court struck down an identical scheme under the Eighth Amendment.
(Furman v. Georgia, supra, 408 U.S. 238, 310 n.12 [Stewart, J., concurring] [“In
McGautha . . . the Court dealt with claims under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment. We expressly declined in that case to consider
claims under the constitutional guarantee against cruel and unusual punishments.”]; id. at

pp- 329-330 and n.37 [Marshall, J., concurring]; id. at p. 400 [Burger, J., concurring].)

111



Similarly, in applying an Eighth Amendment analysis in the years after Furman, the Court
found some procedures unconstitutional even when those very same procedures did not
violate other constitutional provisions. (See, e.g., Beck v. Alabama (1980) 447 U.S. 625,
636-638 [in a capital case, Eighth Amendment need for reliability requires instructions on
lesser included offenses even though Due Process may not]. See Sawyer v. Smith (1990)
497 U.S. 227, 235 [Court distinguishes between the protections of the due process clause

and the "more particular guarantees of . . . reliability based on the Eighth Amendment."].)

In summary, Witherspoon decided that improper discharge of prospective jurors
based solely on their opposition to the death penalty violated neither the Equal Protection
clause nor the Sixth Amendment. Witherspoon was not presented with, and did not
therefore resolve, the distinct question of whether such discharge of prospective jurors
violated the Eighth Amendment. In fact, neither this Court nor the United States Supreme
Court have ever been faced with (or resolved) this very different issue. And both Furman
and Beck establish beyond question that the constitutional validity of a procedure under
one constitutional guarantee does not mean the procedure is valid under others.
Accordingly, the holdings discussed above limiting the remedy for Witherspoon/Witt
error to the penalty phase simply do not resolve the Eighth Amendment issue Mr.

Peterson is raising here. (See People v. Evans (2008) 44 Cal.4th 590, 599 [opinions are
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not authority for an issue not presented by the parties]; People v. Hill (1974) 12 Cal.3d

731, 766 [same]; General Motors v. Kyle (1960) 54 Cal.2d 101, 114 [same].)

The question then becomes whether the unlawful discharge of prospective jurors
because of their opposition to the death penalty requires reversal of the conviction under

the Eighth Amendment. It does.

In the years after Furman, the Supreme Court repeatedly recognized that death was
a unique punishment, qualitatively different from all others. (See, e.g., Gregg v. Georgia
(1976) 428 U.S. 153, 181-188; Woodson v. North Carolina (1976) 428 U.S. 280, 305;
Gardner v. Florida (1977) 430 U.S. 349, 357; Lockett v. Ohio (1978) 438 U.S. 586, 604;
Beck v. Alabama, supra, 447 U.S. at p. 638.) Relying on this fundamental premise, the
Court held that there is a corresponding Eighth Amendment need for procedures in death
penalty cases which increase the reliability of both the guilt and penalty phase processes.
(See, e.g., Herrera v. Collins (1993) 506 U.S. 390, 407 n. 5 ["To the extent Beck rests on
Eighth Amendment grounds, it simply emphasizes the importance of ensuring the
reliability of the guilt determination in capital cases in the first instance."]; Beck v.
Alabama, supra, 447 U.S. 625 [guilt phase]; Gardner v. Florida, supra, 430 U.S. at p.
357 [penalty phase].) Under the Eighth Amendment, the Court has not hesitated to strike

down procedures which increase the risk that the factfinder will make an unreliable
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determination at either the guilt or penalty phase of a capital trial. (See, e.g., Beck v.
Alabama, supra, 447 U.S. 625 [guilt]; Caldwell v. Mississippi (1985) 472 U.S. 320,

328-330 [penalty]; Lockett v. Ohio, supra, 438 U.S. at pp. 605-606 [penalty].)

In light of this established precedent, the Eighth Amendment issue presented here
comes down to the question of whether improperly discharging jurors because of their
opposition to the death penalty -- when those jurors could in fact fairly consider imposing
death as a sentence in the case -- renders a conviction reached in the absence of such
jurors less reliable. The starting point for this analysis is the Court’s longstanding
recognition that it is “effective group deliberation” which allows a jury to reach a reliable
determination. (Ballew v. Georgia (1978) 435 U.S. 223,232, 239.) After all, "[t]he very
object of the jury system is to secure uniformity by a comparison of views, and by
arguments among the jurors themselves." (Allen v. United States (1896) 164 U.S. 492,

501.)

Including in a jury jurors who are less likely to convict fosters the precise
exchange of different views leading both to “effective group deliberation” and a guilt
phase verdict based on a reliable and robust deliberation. By the same token, a jury voir
dire process which removes from the jury pool jurors who are entirely eligible to serve,

but who are less likely to convict, removes this view from the deliberative process, and
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makes any ensuing conviction less reliable. And that is exactly what the trial court’s

process did here.

In this regard, numerous scientific studies show that a trial court’s proper
discharge of jurors under Witherspoon/Witt -- discharging jurors who are opposed to the
death penalty and who will not consider execution as a sentencing option -- results in a
jury more significantly prone to convict in the guilt phase. (See, e.g., Kadane, Juries
Hearing Death Penalty Cases: Statistical Analysis of a Legal Procedure (1984) 78 J.
American Statistical Assn. 544, 551 [concluding that excluding those who would
automatically vote for death and those who would automatically vote for life results in a
“distinct and substantial anti-defense bias™ at the guilt phase]; Kadane, After Hovey: A
Note on Taking Account of the Automatic Death Penalty Jurors (1984) 8 Law & Human
Behavior 115, 119; Seltzer, The Effect of Death Qualification on the Propensity of Jurors
to Convict: The Maryland Example (1986) 29 How. L.J. 571, 604; Haney, “Modern”
Death Qualification: New Data on Its Biasing Effects (1994) 18 Law & Human Behavior
619, 619-622, 631.) This is because this group of jurors discharged has certain basic
attitudinal perspectives which make them less willing to convict. Nevertheless, courts are
willing to accept this impact on the jury pool because there are two important
countervailing considerations: (1) pursuant to Morgan v. Illlinois, supra, trial courts are

also discharging jurors who will not consider life as a sentencing option and (2) there is a
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strong systemic interest in having a single jury decide both guilt and penalty and this

would not be feasible absent death qualification.

But when a trial court improperly discharges jurors under Witherspoon/Witt --
discharging jurors who oppose the death penalty but who can nevertheless fairly consider
death as an option -- there are no countervailing considerations at all. After all, the courts
are not also similarly discharging prospective jurors simply because they are in favor of
the death penalty. And there is no systemic interest at all in permitting trial courts to
improperly discharge jurors. Moreover, the social science research shows that jurors who
oppose the death penalty, but are nevertheless willing to impose it, “share the pro-
defendant perspective of [properly] excludable jurors.” (Finch and Ferraro, The
Empirical Challenge to Death-Qualified Juries: On Further Reflection, 65 Neb. L. Rev.

21, 63 (1986) [summarizing studies].)

In sum, the trial court’s improper discharge of 13 jurors improperly and unfairly
eliminated from the jury an entire group of jurors with attitudes making them less likely
to convict. Removing such jurors from the case directly impacted the guilt-phase
deliberative process, undercut the reliability of the guilt phase and “led to a jury
uncommonly willing to [convict].” (Witherspoon v. Illinois, supra, 391 U.S. at p. 521.)

Reversal of the guilt phase is required.
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III.  THE TRIAL COURT IMPROPERLY EXCUSED AN ADDITIONAL 17
PROSPECTIVE JURORS BASED SOLELY ON JURY QUESTIONNAIRE
ANSWERS WHICH DID NOT SHOW THESE JURORS WOULD BE UNABLE
TO SET ASIDE THEIR OPPOSITION TO THE DEATH PENALTY.

As noted above, questions 107, 109 and 115 were designed to provide information

to assist the court and the parties in determining if a particular juror’s views on the death

penalty justified discharging the juror from jury service:

“107. What are your feelings regarding the death penalty?”

“109. How would you rate your attitude towards the death penalty?

____Strongly Oppose ____ Weakly Support
___Oppose ____Support
____ Weakly Oppose ____ Weakly Support”

“115. Do you have any moral, religious, or philosophical opposition to the
death penalty so strong that you would be unable to impose the death
penalty regardless of the facts?

Yes No

If yes, please explain.” (CT MJQ 19-20.)

As discussed in Argument I, supra, there were a number of jurors who opposed the

death penalty (as indicated by their answers to questions 107 and 108) yet also stated they
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did not have any “moral, religious or philosophical opposition” which would make them
“unable to impose the death penalty” (as indicated by their answer to question 115). The
trial court discharged at least 13 of these jurors based on these answers and the propriety

of those discharges is discussed in Argument 1.

There were at least 17 additional jurors who opposed to the death penalty and
stated that they did have “moral, religious or philosophical opposition to the death penalty
so strong that [they] would be unable to impose the death penalty regardless of the facts.”
Without any voir dire of these 17 jurors, the trial court discharged all of them under Witt,
over defense objection. (21 CT Hovey 5891, 12 RT 2425 [Juror 651]; 4 CT Hovey 617;
17 RT 3467 [juror 4931]; 5 CT Hovey 917, 17 RT 3486-3487 [Juror 912]; 6 CT Hovey
1239, 18 RT 3717 [Juror 6263]; 6 CT Hovey 1285, 18 RT 3718-3719 [Juror 6399]; 6 CT
Hovey 1216, 18 RT 3718 [Juror 6162]; 9 CT Hovey 2113, 21 RT 4162 [Juror 7152]; 16
CT Hovey 4343, 30 RT 5808-5809 [Juror 10012]; 16 CT Hovey 4159, 29 RT 5684 [Juror
29331]; 16 CT Hovey 4297, 30 RT 5914-5915 [Juror 29631]; 16 CT Hovey 4320, 30 RT
5915-5916 [Juror 8607]; 18 CT Hovey 4826 [Juror 9503]; 19 CT Hovey 5218, 31 RT
6188 [Juror 9736]; 20 CT Hovey 5471, 33 RT 6484-6485 [Juror 24073]; 23 CT Hovey
6326, 36 RT 7105 [Juror 455]; 22 CT Hovey 5958, 36 RT 7106-7107 [Juror 6712]; 22 CT

Hovey 5981, 36 RT 7113 [Juror 7236].)
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Of course, Mr. Peterson recognizes these 17 jurors are unlike the 13 jurors
discussed in Argument I in one respect. While the 13 jurors discussed in Argument I
were all opposed to the death penalty, none were “unable to impose the death penalty
regardless of the facts.” In contrast to the 13 jurors at issue there, the 17 jurors at issue
here said they were “unable to impose the death penalty death regardless of the facts.”
The issue to be resolved here is whether the affirmative answer to this question is an

adequate basis to discharge a juror under Witt.

The Supreme Court answered this question more than two decades ago. The

answer is no. (See Darden v. Wainwright (1986) 477 U.S. 168.)

In Darden the defendant was charged with capital murder. In open court, the trial
court asked prospective juror Murphy the following question, almost identical to question

115 of the questionnaire in this case:

“Do you have any moral or religious, conscientious moral or religious
principles in opposition to the death penalty so strong that you would be
unable without violating your own principles to vote to recommend a death
sentence regardless of the facts?” (477 U.S. at p. 175-176.)

When Mr. Murphy replied “yes,” he was discharged from service. (477 U.S. at p. 178.)
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On appeal, defendant contended the trial court’s question “does not correctly state
the relevant legal standard [under Witf].” (477 U.S. at p. 176.) The Supreme Court did
not dispute this contention at all, but nevertheless affirmed the death sentence because
“our inquiry does not end with a mechanical recitation of a single question and answer.”
(477 U.S. at p. 176.) Thus, although this single question did not correctly state the Witt
standard, the Supreme Court found that the trial court “repeatedly stated the correct
standard” when questioning other jurors in Mr. Murphy’s presence. (477 U.S. at pp. 176-
177.) Significantly, in Darden the Supreme Court made clear the type of question which

“stated the correct standard:”

“[1]f a prospective juror states on his voir dire examination that because of
his moral, religious or conscientious principles and belief he would be
unwilling to recommend a death penalty, even though the facts and
circumstances meet the requirements of law, then he in effect has said he
would be unwilling to follow the law . ...” (477 U.S. atp. 177, n.2,
emphasis added.)

The difference between the “single question” which the Supreme Court recognized
did not correctly state the Witt principle and the “correct standard” stated by the trial court
captures the core holding of Witt. After all, Wizt held that a juror may only be discharged
for cause if the state carries its burden of proving that the juror’s views on capital
punishment will “prevent or substantially impair the performance of his duties as a juror

in accordance with his instructions and his oath.” (Witt, supra, 469 U.S. at p. 424.) Thus,
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in order for a voir dire question to adequately convey the requirements of Witt, it must

determine whether a juror’s views on capital punishment will preclude him or her from

following “the requirements of law.” (Darden, supra, 477 U.S. at 177, n.2.) Darden

establishes that a question which simply asks if a juror’s views would prevent imposition

of a death penalty “regardless of the facts” -- the precise question asked in Darden and

recognized as inadequate -- is insufficient precisely because it fails to determine whether

the juror would be willing to follow his oath under the law.

The question asked here, broken into its component parts, is virtually identical to

the question which was inadequate in Darden:

Question in Darden

Question in this case

“Do you have any . . . conscientious moral
or religious principles in opposition to the
death penalty

“Do you have any moral, religious, or
philosophical opposition to the death
penalty

so strong that you would be unable
without violating your own principles to
vote to recommend a death sentence

so strong that you would be unable to
impose the death penalty

regardless of the facts?” (477 U.S. at p.
175-176.)

regardless of the facts?” (CT MJQ 20.)
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Both questions suffer from the identical vices: they do not (1) tell jurors about the
requirements of the law or (2) ask them if they can put aside their views and follow the

law.

In People v. Avila (2006) 38 Cal.4th 491, this Court made clear the type of written
question that could accurately convey the Witt standard. There, several jurors were
discharged based on answers to a written juror questionnaire. The questionnaire asked
jurors their views on the death penalty. (38 Cal.4th at p. 528, n. 23.) In addition, the
questionnaire contained a question specifically designed to convey the Witt standard, a
question which not only informed prospective jurors of their duty to follow the law but
which asked if they could set aside their opposition to capital punishment and follow the

law:

“One of the duties of a juror is to follow the law as it is instructed to you.
Do you honestly think that you could set aside your personal feelings and
follow the law as the Court explains it to you, even if you had strong
feelings to the contrary? Yes __ No ___ . Please explain.” (/bid.)

In Avila, this court held that “a prospective juror in a capital case may be
discharged for cause based solely on his or her answers to the written questionnaire if it is
clear from the answers that he or she is unwilling to temporarily set aside his or her own

beliefs and follow the law.” (Id. at p. 531.) The juror answers in Avila met that standard
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because they were specifically asked whether they could set aside their personal feelings
and follow the law. Jurors who answered that they could not do so were properly excused

without further questioning. (/d.)

In People v. Wilson (2008) 44 Cal.4th 758, this Court reiterated its holding in Avila
-- that a trial court could summarily excuse a juror who made it clear in the questionnaire
that he or she could not set aside their personal feelings and follow the law as the court

gave it to them. The prospective jurors in Wilson were asked the following question:

“Assuming a defendant was convicted of a special circumstances murder,
would you:

“_a. No matter what the evidence was, ALWAYS vote for the death
penalty.

“_ b. No matter what the evidence was, ALWAYS vote for life without
possibility of parole.

3

___c. I would consider all the evidence and the jury instructions as
provided by the court and impose the penalty I personally feel is
appropriate.” (44 Cal.4th at p. 783, capitalization in original.)

This Court held in Wilson that, consistent with Witherspoon, the trial court could
summarily excuse jurors who checked box (a) or (b), and did not check box (c). This was
so because in refusing to check box (c) the jurors indicated they would not “consider . . .

the jury instructions as provided by the court” in choosing the appropriate penalty. This
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response “made it sufficiently clear” that these jurors would not qualify under Wainwright

for a seat on a capital jury. (Id. at p. 790.)

Here, question 115 of the juror questionnaire -- like the question in Darden --
asked jurors if they would be unable to impose death “regardless of the facts.” But
unlike the questionnaires used in Avila and Wilson, the jurors in this case were never
asked if they could set aside their personal views on the death penalty and follow the law
as the court instructed them. Their juror questionnaires thus did not make it “sufficiently

clear” that they were excludable under Witherspoon and Wainwright.

This is even more true here when the jury questionnaire is looked at as a whole.
Question 10 asked the jurors, “Would your religious or philosophical beliefs interfere
with your ability to serve as a juror in this case?” Of the 17 jurors summarily discharged
for their opposition to the death penalty, at least 10 explained that their beliefs would not
interfere with their ability to serve as jurors. (4 CT Hovey 601 [juror 4931]; 5 CT Hovey
900 [juror 912]; 6 CT Hovey 1199 [juror 6162]; 9 CT Hovey 2096 [juror 7152]16 CT
Hovey 4142 [juror 29331]; 18 CT Hovey 4809 [juror 9503]; 19 CT Hovey 5201 [juror
9736]; 21 CH 5874 [juror 651]; 22 CT Hovey 5941 [juror 6712]; 23 CT Hovey 6309
[juror 455].) It is difficult to understand how jurors who state that their views will not

interfere with their ability to serve as jurors -- and who are never asked whether they can
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set aside their views on the death penalty and follow the law -- have made it sufficiently

clear that they cannot follow the law.

The proper standard, as recognized in Darden, Avila, and Wilson, asks not simply
whether a juror could impose death regardless of the facts, but whether jurors who do not
want to impose death regardless of the facts could set aside that view and fulfill their oath
as a juror to follow the law. Because none of these 17 jurors indicated an inability to
follow the law, their discharges were improper under Witt. Reversal is required. (Gray v.
Mississippi, supra, 481 U.S. at p. 660 [improper exclusion of a single juror based on

opposition to death penalty warrants reversal].)

In making this argument, Mr. Peterson is aware of this Court’s decision in People
v. Thompson (2010) 49 Cal.4th 79. There, prior to voir dire in a capital murder case,
defense counsel explicitly agreed the trial court could discharge jurors based solely on
their answers to questionnaires. (Id. at p. 96.) Several jurors stated in their questionnaire
they were opposed to the death penalty and would vote against death regardless of the
evidence. (Id. at pp. 104-105.) However, these same jurors also stated that if the judge
gave them instructions which differed from their own opinion, they would follow those

instructions. (Id. at p. 102 and n.11.) The trial court did not question any of these jurors
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to resolve the tension between these answers before making a credibility determination to

discharge them based on their opposition to the death penalty.

On appeal, defendant contended these jurors were improperly discharged or, in the
alternative, the court should have orally voir dired these jurors to resolve the tension
between the two questions and see if they could set aside their views. (49 Cal.4th at p.
102.) He specifically contended that the trial court “had a constitutional duty to
personally question” some of the jurors. (49 Cal.4th at p. 96.) This Court held that
defendant waived any complaint about the absence of voir dire when his trial lawyer
“himself urged the trial court to excuse jurors solely on the basis of their written
questionnaires.” (Id. at p. 96.) Thus, resolving the tension between these two questions

and discharging these jurors without oral voir dire was not improper. (/bid.)

In short, Thompson involved a questionnaire which properly asked the question
which Darden requires to be asked. The real issue there was whether, in light of defense
counsel’s waiver, the trial court could properly discharge potential jurors without oral voir
dire. In contrast to Thompson, the issue here case does not involve resolving a tension
between two questions on a questionnaire without oral voir dire. Instead, the question
Darden requires to be asked (and which was properly asked in Thompson) was never

even posed in this case. Thompson has no bearing here.
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Indeed, that Thompson did not involve the Darden issue presented here is made
even clearer by the fact that the Court did not discuss, or even cite, Darden in its analysis
of this issue. Of course, cases are not authority for propositions not considered. (See,
e.g., People v. Williams (2004) 34 Cal.4th 397, 405 ["cases are not authority for
propositions not considered"]; People v. Barragan (2004) 32 Cal.4th 236, 243 [same].)
Because Thompson did not discuss Darden, it cannot stand for the proposition that

Darden permits a discharge in the circumstances presented here.
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IV.  BECAUSE THE TRIAL COURT ERRONEOUSLY EXCUSED FIVE
PROSPECTIVE JURORS WHO WERE EQUIVOCAL ABOUT WHETHER
THEIR ATTITUDES ABOUT THE DEATH PENALTY WOULD AFFECT
THEIR PENALTY PHASE DELIBERATIONS, REVERSAL OF THE DEATH
SENTENCE IS REQUIRED.

A. Introduction.

Prospective jurors 21369, 4486, 4475, 4823, and 17976 were called for jury
service in this case. It is fair to say that each expressed some level of ambivalence about
imposing death; all were discharged for cause. As more fully discussed below, the trial
court erred. None of these jurors stated with anything approaching the requisite degree of
certitude that they would not consider death as an option under proper instructions from

the trial court. Reversal is required.

B. A Prospective Juror In A Capital Case May Not Be Excused For Cause
Based On Opposition To The Death Penalty Unless The Voir Dire
Affirmatively Establishes The Juror Will Not Follow The Law Or Consider
Death As An Option.

As discussed in Argument I, above, this Court has held that Adams v. Texas and
Wainwright v. Witt set forth the substantive standard which reviewing courts must apply
in evaluating a trial court’s decision to discharge jurors because of opposition to the death

penalty. (See, e.g., People v. Holt, supra, 15 Cal.4th at pp. 650-51.) As also noted above,
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under Adams a prospective juror who opposes capital punishment may be discharged for
cause only where the record shows the juror is unable to follow the law as set forth by the
court. (Adams v. Texas, supra, 448 U.S. at p. 48.) Witt establishes that if a juror is
excluded under the Adams standard, it is the state’s burden to prove the juror meets the

criteria for dismissal. (Wainwright v. Witt, supra, 469 U.S. at p. 423.)

In applying these cases, however, and with all due respect, this Court has taken a
wrong turn. In a series of cases, the Court has held that where the record shows a
prospective juror is equivocal about his or her ability to vote for death: (1) a trial court
may decide to discharge the juror and (2) that decision is binding on the reviewing court.
(See, e.g., People v. Schmeck (2005) 37 Cal.4th 240, 262-263; People v. Mincey (1992) 2
Cal.4th 408, 456; People v. Breaux (1991) 1 Cal.4th 281, 309-310; People v. Frierson
(1991) 53 Cal.3d 730, 742; People v. Cox (1991) 53 Cal.3d 618, 646-47.) Ultimately,
these cases all rely for this proposition on People v. Ghent (1987) 43 Cal.3d 739 at 768.
In turn, Ghent relied on People v. Fields (1984) 35 Cal.3d 329 at 355-356 for this
proposition, which itself relied on this Court’s 1970 decision in People v. Floyd (1970) 1

Cal.3d 694 at 724.

What this history shows is that the current rule which the Court is applying --

holding that a trial court may rely on a prospective juror’s equivocal responses to
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discharge that juror in a capital case -- is based on a 1970 precedent which pre-dates the
Adams case by nearly a decade. In fact, an analysis of the actual voir dire in Adams, as
well as in cases the Supreme Court has decided since Adams, shows that the United States

Supreme Court embraces precisely the opposite rule.

In this regard, in addition to modifying the Witherspoon standard, Adams went on
to apply the modified standard in the case before it to several prospective jurors.
Ultimately, Adams held that a number of these jurors had been improperly excused for
cause in that case, precisely because the state had not carried its burden of proving that
the jurors’ views “would prevent or substantially impair the performance of [their] duties
as . . . juror[s] in accordance with [their] instructions and [their] oath.” (Adams v. Texas,
supra, 448 U.S. at p. 45.) An analysis of several of these jurors shows that this Court’s
rule deferring to a trial court’s treatment of jurors who give equivocal responses is

fundamentally contrary to Adams.

In fact, the voir dire in Adams involved several jurors who were equivocal about
whether their penalty phase deliberations would be affected by the fact that death was an
option. For example, prospective juror Francis Mahon was unable to state that her
feelings about the death penalty would not impact her deliberations. Instead, she admitted

that these feelings “could effect [sic] me and I really cannot say no, it will not effect [sic]
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me, I’'m sorry. I cannot, no.” (Adams v. Texas, No. 79-5175, Brief for Petitioner,
Appendix (“Adams App.”) at p. 3, 8.)*> Prospective juror Nelda Coyle expressed the
same concern. She too was equivocal when asked if her feelings about imposing the
death penalty would affect her deliberations. (Adams App. at p. 23-24.) She too admitted
she was unable to say her deliberations “would not be influenced by the punishment . . . .”

(Adams App. at p. 24.)

Similarly, prospective juror Mrs. Lloyd White was equivocal and stated that
she “didn’t think” she could vote for death. (Adams App. at pp. 27-28.) Prospective
juror George Ferguson admitted that opposition to capital punishment “might” impact his
deliberations, while prospective juror Forrest Jenson admitted that his views on the death

penalty would “probably” affect his deliberations. (Adams App. at p. 12, 17.)

In connection with each of these five jurors expressing equivocal comments, the
trial court resolved the ambiguity in the state’s favor, discharging them all for cause.
Significantly, the Supreme Court did not defer to any of these five conclusions; instead,
the Court ruled that the record contained insufficient evidence to justify striking any of

these jurors for cause. (448 U.S. at pp. 49-50.)

» The Appendix to Brief of Petitioner in Adams is a transcript of the voir dire

examination of prospective jurors.
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In assessing Adams, it is important to note that all five discharged jurors had given
equivocal responses. Juror White had specifically stated she “didn’t think™ she could
consider death as an option. The state trial judge had resolved all the ambiguities in favor
of discharging the jurors. Nevertheless, the Supreme Court reversed, holding that jurors
could not be discharged “because they were unable positively to state whether or not their
deliberations would in any way be affected.” (448 U.S. at pp. 49, 50.) In other words,
when a juror gives conflicting or equivocal responses -- as did jurors Mahon, Coyle,
White, Ferguson and Jenson in Adams -- the trial court is not free to simply assume the
worst and discharge the jurors for cause. The reason is simple; when a prospective juror
gives equivocal responses, the state has not carried its burden of proving that the juror’s
views would “prevent or substantially impair the performance of his duties as a juror . . .

" (Adams v. Texas, supra, 448 U.S. at p. 45.)

The treatment of equivocal jurors in Adams was compelled by developments in the
Supreme Court’s capital case/Eighth Amendment jurisprudence. In the years between the
Court’s landmark decision in Furman v. Georgia (1972) 408 U.S. 238 and its 1980
decision in Adams, the Court repeatedly recognized that death was a unique punishment,
qualitatively different from all others. (See, e.g., Gregg v. Georgia (1976) 428 U.S. 153,
181-188; Woodson v. North Carolina (1976) 428 U.S. 280, 305; Gardner v. Florida

(1977) 430 U.S. 349, 357; Lockett v. Ohio (1978) 438 U.S. 586, 604; Beck v. Alabama
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(1980) 447 U.S. 625, 638.) Relying on this fundamental premise, the Court held there
was a corresponding need for procedures in death penalty cases which increase the
reliability of both the guilt and penalty phase processes. (See, e.g., Beck v. Alabama,

supra, 447 U.S. 625; Gardner v. Florida, supra, 430 U.S. at p. 357.)

As the Court later recognized, the rule set forth in Adams “dealt with the special
context of capital sentencing, where the range of jury discretion necessarily gave rise to . .
. great[] concern over the possible effects of an ‘imbalanced’ jury.” (Lockhart v. McCree
(1986) 476 U.S. 162, 182.) The rule in Adams -- precluding a for-cause challenge based
on equivocal responses and specifically designed to minimize the risk of an “imbalanced
jury” -- was appropriate precisely because of “the discretionary nature of the [sentencing]
jury’s task [in a capital case].” (Id. at p. 183.) In fact, the Court specifically noted that
the Adams rule would not apply “outside the special context of capital sentencing.”

(Ibid.)

In other words, however the standard of proving a juror’s inability to serve is
properly applied in non-capital cases (where the jury is simply making a binary
determination of fact), the standard applied in capital cases is different. In the “special
context of capital sentencing” -- where the jury is making a largely discretionary decision

as to whether a defendant should live or die -- there is a greater concern over the impact
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of an “imbalanced jury” on the reliability of the judgment, as well as with ensuring that
the state not seat juries predisposed to a death verdict. Accordingly, in Adams the
Supreme Court made clear that in the context of a direct appeal, when a prospective
capital-case juror gives equivocal responses, the state has not carried its burden of
proving that the juror’s views would “prevent or substantially impair the performance of

his duties as a juror.” (Adams v. Texas, supra, 448 U.S. at p. 45.)

Seven years after Adams the Supreme Court addressed this same issue, again
holding unconstitutional a trial court’s exclusion of a juror who had been equivocal about
her ability to serve. (See Gray v. Mississippi (1987) 481 U.S. 648.) There, defendant was
charged with capital murder. During voir dire, prospective juror H.C. Bounds was
questioned. According to the state supreme court, this voir dire was “lengthy and
confusing” and resulted in responses from Ms. Bounds which were “equivocal.” (Gray v.
State (Miss. 1985) 472 So.2d 409, 422.) As the actual voir dire shows, the state supreme

court’s characterization was entirely correct.

When asked if she had any “conscientious scruples” against the death penalty, Ms.
Bounds replied “I don’t know.” (Gray v. Mississippi, No. 85-5454, Joint Appendix at
16.) When asked if she would automatically vote against imposition of death, she first

explained she would “try to listen to the case” and then responded that “I don’t think I
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would.” (Id. atp. 17, 18.) When directly asked by the prosecutor whether she could vote
for death, she said “I don’t think I could.” (/d. at p. 19.) The trial court discharged Ms.

Bounds for cause.

Before the United States Supreme Court, the state “devoted a significant portion of
its brief to an argument based on the deference this Court owes to findings of fact made
by a trial court.” (Gray v. Mississippi, supra, 481 U.S. at p. 661, n.10.) In fact, the state
explicitly made the very argument this Court has repeatedly embraced, arguing that a
conclusion Ms. Bounds was improperly excused for cause “refuse[s] to pay the deference
due the trial court’s finding that juror Bounds was not qualified to sit as a juror.” (Gray v.
Mississippi, No. 85-5454, Respondent’s Brief at 15-16.) Noting that the trial court found
Ms. Bounds to have given equivocal responses, and that “the trial judge was left with the
definite impression that juror Bounds would be unable to faithfully and impartially apply
the law,” the state urged the Supreme Court to give the trial judge’s conclusion “the
deference that it was due . . ..” (Id. at pp. 22, 23.) In his reply, petitioner conceded that
Ms. Bounds had “equivocated” in her responses, but argued that under this circumstance
“the prosecutor, the party that requested Mrs. Bounds’s excusal, had not carried its

burden.” (Gray v. Mississippi, No. 85-5454, Petitioner’s Reply Brief at 2.)
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Of course, the state’s position in Gray represents the precise view this Court
adopted in 1970. (People v. Floyd, supra, 1 Cal.3d at p. 724.) As noted above, it is a
view this Court has continued to follow since Floyd. (People v. Mincey, supra, 2 Cal.4th
at p. 456; People v. Breaux, supra, 1 Cal.4th at pp. 309-310; People v. Frierson, supra,
53 Cal.3d at p. 742; People v. Cox, supra, 53 Cal.3d at pp. 646-47; People v. Ghent,

supra, 43 Cal.3d at p. 768; People v. Fields, supra, 35 Cal.3d at pp. 355-356.)

Significantly, however, it is also the same position the Supreme Court rejected, not
only in Adams, but in Gray as well. To the contrary, and just as it did in Adams, Gray
rejected the state’s arguments that (1) the trial court was free to discharge equivocal jurors
for cause and (2) a reviewing court was required to pay deference to such a discharge. In
fact, not only did the Supreme Court refuse to afford any deference to the trial court’s
finding in Gray, but it concluded that the discharge of juror Bounds violated the
Constitution. (Gray v. Mississippi, supra, 481 U.S. at p. 661, n.10.) As the Court held,
“the trial court was not authorized . . . to exclude venire member Bounds for cause.”

(Ibid )*

* 1In fact, in Gray v. Mississippi, supra, the defendant specifically relied on the
“special context” of capital sentencing -- and the largely discretionary role of jurors
deciding if a defendant should live or die -- in urging the Court to find improper the trial
court’s discharge of an equivocal juror in that case. (Gray v. Mississippi, No. 85-5454,
Petitioner’s Reply Brief at 12.)
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To be sure, in two cases the Supreme Court has also addressed capital-case
equivocal jurors in the context of federal habeas review: Wainwright v. Witt, supra, 469
U.S. 412 and Uttecht v. Brown, supra, 551 U.S. 1. In both cases, the Supreme Court held
that federal courts must defer to state court findings of juror bias. (Uttecht v. Brown,
supra, 551 U.S. at pp. 2, 6-7 [citing Witt and finding discharge proper where defense
counsel stated he “ha[d] no objection” to the discharge and voir dire showed juror “had
both serious misunderstandings about his responsibility as a juror and an attitude toward
capital punishment that could have prevented him from returning a death sentence under
the facts of the case.”]; Wainwright v. Witt, supra, 469 U.S. at pp. 428-430.) The
rationale for that deference was that both Uttecht and Witt were collateral attacks on the
state court judgment. The Supreme Court has made clear, however, that this rule of
deference is fundamentally inappropriate on direct appeal. (Greene v. Georgia (1996)
519 U.S. 145, 146 [holding that because Witt “was a case arising on federal habeas,” the
deference standard it announced does not apply to ‘“state appellate courts reviewing trial

court’s rulings on jury selection.”].)

Of course, this case is on direct review. In light of the actual voir dire in the
Supreme Court’s direct review cases -- Gray and Adams -- this Court must reconsider the
1970 precedent which forms the basis for the rule currently applied in all California

capital cases. The current California rule -- which permits the state to satisfy its burden
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of proof by eliciting equivocal answers from prospective jurors -- cannot be squared with
(1) the rule actually applied in either Adams or Gray, (2) the Eighth Amendment

developments on which they were based or (3) Greene v. Georgia, supra.

The difference between the two rules is important in this case. Applying the actual
Adams/Gray standard to the voir dire of jurors 21369, 4486, 4475, 4823 and 17976
compels a finding that the trial court in this case erred. Because these jurors merely gave
equivocal responses about their ability to serve, they should not have been discharged for

cause. Reversal is required.

C. Application Of The Adams Standard Requires Reversal Because Although
Prospective Jurors 21369, 4486, 4475, 4823 And 17976 Gave Equivocal
Responses, None Made Clear They Would Refuse To Consider Death As
An Option.

1. The voir dire in this case.

a. Juror 21369.

Juror 21369 was a 27 year old woman from South San Francisco. (8 CT Hardship
1958.) In her questionnaire, she explained she ‘would not like to be responsible for

sentencing anyone to death” and was “oppose[d]” to the death penalty. (8 CT Hardship
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1958, 1974.) She “would not like to be a part of putting anyone to death . ...” (8§ CT

Hardship 1975.)

The court questioned this juror on March 4, 2004. The voir dire was short:

“THE COURT: You’re opposed to the death penalty, aren’t you?
“PROSPECTIVE JUROR: Yeah.

“THE COURT: And you could never select it as a penalty in this case?
“PROSPECTIVE JUROR: I wouldn’t want to.

“THE COURT: Well, could you ever pick it?

“PROSPECTIVE JUROR: I don’t think so.

(3

“THE COURT: Okay, we’ll excuse you over defense objection.” (11 RT
2200-2201.)

Juror 21369 was never asked if she would set aside her preferences and follow the

law given to her by the court. (11 RT 2200-2201.)
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b. Juror 4486.

Juror 4486 was a 33 year old woman from Mountain View. (2 CT Hovey 118.)
She explained she had no religious or philosophical views that would “interfere with [her]
ability to serve as a juror in this case.” (2 CT Hovey 118.) She had “mixed” feelings
about the death penalty, indicating that it was a “suitable punishment for some crimes”
and “depend[ed] on the evidence.” (2 CT Hovey 134-135.) She had no “moral, religious
or philosophical opposition to the death penalty” which would preclude her from

imposing death. (2 CT Hovey 135.)

The court questioned juror 4486 on March 22, 2004. (16 RT 3141.) When asked
if she could impose death, juror 4486 replied “I don’t think I could.” (16 RT 3143.) She
explained she “would have a really hard time” selecting death as an option. (16 RT
3143.) When asked if death would be an option for her, she said “I don’t think so.” (16
RT 3143.) The court discharged her for cause under Wainwright v. Witt, over defense

objection. (16 RT 3143.)

Juror 4486 had never been asked if she would set aside her preferences and follow

the law given to her by the court. (16 RT 3141-3143.)
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C. Juror 4475.

Juror 4475 was a 51 year old woman from San Francisco. (10 CT Hovey 2487.)
She had no religious or philosophical views that would “interfere with [her] ability to
serve as a juror in this case.” (10 CT Hovey 2487.) She supported the death penalty. (10
CT Hovey 2503.) Imposition of death “depend[ed] on the evidence.” (10 CT Hovey
2504.) She had no “moral, religious or philosophical opposition to the death penalty”

which would preclude her from imposing death. (10 CT Hovey 2504.)

The court questioned juror 4475 on April 12, 2004. (23 RT 4474.) Although she

admitted imposing death would be hard, she agreed she could do it:

“Q: [by the Court] And the question is you, knowing the type of person
that you are, could you ever see yourself voting to execute another human
being? Is that something you think you could ever do?

A: [by juror 4475] I think that would be something for me to -- to do

very hardly.
Q: I can’t hear you ma’am.
A: It was -- it would be extremely hard.

Q: Of course it’s hard, but do you think you could ever do it if you
thought somebody deserved it?

A: If I had to.
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Q: Well, nobody’s ever going to tell you you are going to have to do it.
Forget about whether you have to do it or whether you don’t have to do it.

The question is just you, knowing the type of person that you are,
could you ever see yourself voting to execute another human being? Is that
something that you have in you to do that?

A: I don’t think I could do it.

Q You don’t think you could do it; is that right?
A: Yes.
Q

Okay. That’s fair enough. You can be excused.” (23 RT 4475.)

Juror 4475 had never been asked if she would set aside her preferences and follow the

law given to her by the court.
d. Juror 4823.

Juror 4823 was a 60 year old woman originally from Mexico. (11 CT Hardship
2789.) She had no religious or philosophical views that would “interfere with [her]
ability to serve as a juror in this case.” (11 CT Hardship 2789.) She opposed the death
penalty. (11 CT Hardship 2806.) She stated that she did have “moral, religious or
philosophical opposition to the death penalty” which would preclude her from imposing

death. (11 CT Hardship 2807.)
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The court questioned juror 4823 on March 8, 2004. (12 RT 2368.) The following

exchange occurred:

“THE COURT: You checked you oppose the death penalty. . . . Does that
mean you can never select?

“PROSPECTIVE JUROR: I don’t like the death penalty.
“THE COURT: Okay. You don’t like it. Do, but can you ever select it?
“PROSPECTIVE JUROR: I don’t think so.

“THE COURT: You don’t think so. Okay. You can be excused. Thank
you.

“MR GERAGOS: Over defense objection.” (12 RT 2367-2368.)

Juror 4823 had never been asked if she would set aside her preferences and follow the

law given to her by the court.

€. Juror 17976.

Juror 17976 was a 57 year old woman originally from Chile. (12 CT Hovey 3039.)
She had no religious or philosophical views that would “interfere with [her] ability to

serve as a juror in this case.” (12 CT Hovey 3039.) She opposed the death penalty. (12
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CT Hovey 3055.) It would not be difficult for her to vote for death, and she had no
“moral, religious or philosophical opposition to the death penalty” which would preclude

her from imposing death. (12 CT Hovey 3056.)

The court questioned juror 17976 on April 15, 2004. (26 RT 5040.) The

following exchange occurred:

“Q: [by the Court] This is just as if you and I were just talking. Now, you
know the type of person that you are; could you ever see yourself voting to
execute another human being? Is that something you think you could do?

“A: [by prospective juror 17976] The way I see it is that -- it is the law,
that's the way I see it, even though I don't believe that -- I think it's wrong to
kill another human being, that many things in society that exist there that I
don't like it, but because it is part of the law, I abide by them. So that would
be --

“Q: But, you see, in this case no one is ever going to tell you that you have
to vote for the death penalty. No one is ever going to tell you that. That's a
choice that you would have to make after your heard all the evidence if you
felt that that was the appropriate penalty. See what I'm saying?

“A: Yeah. Well, I understand is that there are -- I'm sorry, I -- there are
certain --

“Q: Okay.

“A: -- circumstances in which the law said that -- that the death penalty
will apply if these are the conditions that the case --

“Q: Right.
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“Q: Because nobody in this case is ever going to tell you that you must
select the death penalty. That's a choice you have to freely and voluntarily
make after you've heard all the evidence. So that's why I want to ask you if
you could ever see yourself voting to execute another human being. Is that
something that you could ever do? Nobody's going to make you do that
choice in this case.

“A: No, it would be -- I've never placed myself in that situation. I think it
would be very difficult for me to do that.

“Q: Because of the way you feel --
“A: Yes.
“Q: -- would the death penalty be an option for you in this case,

understanding that no one will ever tell you that you must pick the death
penalty?

“A: Probably not.” (26 RT 5041-5043.)

Juror 19796 had never been asked if she would set aside her preferences and follow the

law given to her by the court.
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2. Because prospective jurors 21369, 4486, 4475, 4823 and 17976
never made clear they would refuse to consider death as an option
under proper instructions, they should not have been discharged for
cause.

It is fair to say that prospective jurors 21369, 4486, 4475, 4823 and 17976 each
expressed some level of ambivalence about their ability to select death as an option. As
discussed above, however, the teaching of Adams and Gray is that a prospective juror’s
equivocal responses do not satisty the state’s burden of proving impairment. Absent an
affirmative showing that a juror’s views would either preclude death as an option under
proper instructions, or otherwise prevent the juror from following the law, the juror may

not be excluded for cause.

Indeed, a comparison of the responses of prospective jurors 21369, 4486, 4475 and
4823 with the jurors held to have been improperly excluded in Adams and Gray removes
any doubt that the exclusions in this case were improper. The responses of these jurors
mirrored those of prospective juror White in the Adams case. Just like White, jurors
21369, 4486, 4475 and 4823 “did not think” they could consider death as an option.
(Compare 11 RT 2200-2201, 12 RT 2368, 16 RT 3142-3143, and 23 RT 4474-4475 with
Adams App. at pp. 27-28 [juror White states that she “didn’t think™ she could vote for
death].) And juror Bounds in the Gray case was discharged after she told the prosecutor

that “I don’t think I could” vote for death. (Gray v. Mississippi, No. 85-5454, Joint
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Appendix at p. 19.) Like White and Bounds, jurors 21369, 4486, 4475 and 4823 should
not have been excluded. And juror 17976 -- who thought her views would “probably”
impact her ability to select death as an option -- was just like discharged juror Jenson in
Adams, who admitted that his views on the death penalty would “probably” affect his
deliberations. (Compare 26 RT 5042-5043 with Adams App. at p. 17.) The for-cause

exclusions of these five jurors violated both the Sixth and Eighth Amendments.

As noted above, the erroneous granting of even a single for-cause challenge

requires reversal. (Gray v. Mississippi, supra, 481 U.S. at p. 660.) The penalty phase

judgment must be reversed.
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ERRORS RELATING TO THE GUILT PHASE

V. THE TRIAL COURT COMMITTED PREJUDICIAL ERROR AND VIOLATED
MR. PETERSON’S STATE AND FEDERAL CONSTITUTIONAL RIGHTS BY
FORCING HIM TO TRIAL IN A COMMUNITY WHERE 96% OF THE JURY
VENIRE HAD BEEN EXPOSED TO MASSIVE PRETRIAL PUBLICITY
ABOUT THE CASE AND NEARLY HALF OF ALL PROSPECTIVE JURORS
HAD ALREADY CONCLUDED HE WAS GUILTY OF CAPITAL MURDER.

A. The Relevant Facts.

Mr. Peterson was arrested for murder on April 18, 2003 and taken to Stanislaus
county jail. Although he was transported to jail at midnight, a mob of several hundred
people showed up at the jail to cheer the arrest, many with signs, stating they believed Mr.
Peterson was guilty of murder. (9 CT 3341.) According to sheriff’s department
spokesman Kelly Huston, many in the mob were yelling “murderer” and the department’s

main concern was that Mr. Peterson “didn’t get lynched . . ..” (9 CT 3341.)

Trial was set to occur in the Superior Court just down the street. Prior to trial, the
defense moved for a change of venue based on the size of Stanislaus county (468,566
people) and the extraordinary amount of adverse publicity the case had received. (9 CT
3324-3407.) The defense offered four surveys of potential jurors in Stanislaus county:

three performed in December 2003 (one by Dr. Paul Strand and two by Dr. Stephen
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Schoenthaler) and one performed in May 2003 (by Dr. Schoenthaler). (9 CT 3370; 10 CT
3654.) The December survey by Dr. Strand revealed that 98% of potential jurors had
been exposed to publicity about the case and 39% believed Mr. Peterson was guilty. (9
CT 3370, 3385.) The other two December surveys revealed that 69% and 88% of
potential jurors believed Mr. Peterson was guilty. (10 CT 3654.) The May survey --
which the trial court found was “the most thorough” -- concluded that 99% of potential

jurors had been exposed to publicity about the case and 70% believed Mr. Peterson was

guilty. (10 CT 3639, 3643; RT PPEC at 91.)*

The May survey also contained a detailed analysis of potential jurors in Los
Angeles county. This survey showed that of ten California counties surveyed, Los
Angeles -- which is the largest county in the state by far -- had (1) the lowest percentage
of people prejudging Mr. Peterson’s guilt, (2) the lowest percentage of people who -- in
combination -- thought Mr. Peterson was guilty, thought he deserved death and would not
set aside their views and (3) the second highest percentage of people willing to set aside

any prejudgment they did have. (10 CT 3643, 3646, 3649.)

35

“RT PPEC” refers to the separately bound Reporter’s Transcript covering
the Post-Preliminary Examination hearings between December 3, 2003 and January 23,
2004.
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Over the state’s objection, the trial court granted the change of venue motion. The
court noted that “[i]ln my over 30 years in this community, I’ve not seen anything like the

publicity generated by this case.” (RT PPEC at 90, 203-206.)

Based on the information available to it, the court “exclude[d] the valley counties
plus San Francisco” and asked both sides to recommend potential counties to which the
case could be transferred. (RT PPEC at 206, 211.) The state recommended Santa Clara
and San Mateo counties. (RT PPEC at 212.) The defense recommended Los Angeles,
Orange and Alameda counties. (RT PPEC at 212.) The court referred the matter to the

Administrative Office of the Courts (“AOC”). (RT PPEC at 205-206, 215.)

The AOC recommended four counties: Orange, Alameda, Santa Clara and San
Mateo. (RT PPEC 251, 256.) Of these, the defense favored Orange county, the largest.
(RT PPEC 256; 11 CT 3710.) The state favored Santa Clara and San Mateo, the smallest.
(RT PPEC 260-261; 11 CT 3710.) After argument, the court selected San Mateo county,
the smallest of all the counties recommended. (RT PPEC 264; 11 CT 3710.) At the time,
San Mateo had 717,000 people. (11 CT 3710.) San Mateo was only 90 miles from

Modesto, where the trial had originally been set to take place.

Response by the media was swift. On highway 101, near the San Mateo
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courthouse itself, a radio station posted a giant billboard with a photograph of Mr.
Peterson in jail clothes with the legend “Man or Monster” and a toll-free telephone

number for people to call in and vote. (14 CT 4491, n.3 and 4509; 36 RT 7081-7082.)

This is what potential jurors who drove to the courthouse saw on their way:

MANTORNE &M | || |
JMONSTER?, (141

VOTE INNOCENT OR GUILTY AT 1 888-910-KNEW

—

N m————— B CLEARCHANNEL ==
B e —

PAs
: e,

Chranicle / Frederic Larsan

Directly outside the courthouse a similar billboard was rented on a flatbed truck
parked on the street. (14 CT 4491, n.3, 4509; 36 RT 7081-7082.) This billboard had
pictures of prosecutors Distaso and Harris on it and again asked viewers to call in and

vote (14 CT 4491, n.3, 4509; 36 RT 7081-7082):
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cail “B88-910-KNEW” tou Free To Vote 24 Hours A Day
— — — g

As the parties prepared for voir dire, they agreed to use a jury questionnaire. (10
RT 1960-1970, 2007-2014.) After nearly 1000 jurors completed their questionnaires, the
results were stark, showing that 96% of potential jurors had been exposed to publicity
about the case and -- of this group -- 45% were willing to admit they had prejudged Mr.

Peterson’s guilt. (14 CT 4516, 4520.)

On May 3, 2004 defense counsel made a second motion to change venue based
upon the pretrial publicity and the information contained in the questionnaires. (14 CT
4487-4716.) The written motion was premised on “the pleadings and records on file
herein” and -- when the motion was argued -- defense counsel explicitly incorporated “all

of the paperwork from the first motion for change of venue . ...” (36 RT 7084.) The
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court noted that it had “reviewed that” paperwork in connection with the pending motion.
(36 RT 7084.) Defense counsel argued that the case should be moved to Los Angeles

because of the size of the respective counties. (36 RT 7083.)

The state opposed the second venue-change motion, just as it opposed the first.
(15 CT 4717.) When the motion was argued, the state made its position plain: “[t]o move

it to Los Angeles would make no difference.” (36 RT 7091.)

The trial court accepted the state’s position. The court denied the second venue
motion, noting the “pervasive and widespread” publicity and concluding “there’s no

29 ¢¢

showing that this case would receive any less publicity in another venue,” “there’s
nothing to show that [the prejudgment rate] would be any different in any other county”
and therefore switching venue would “do no good.” (36 RT 7097-7099.) Neither the
state, nor the trial court, addressed the statistics referenced above showing that Los
Angeles had (1) the lowest prejudgment rate in the state, (2) the lowest percentage of
people who refused to set aside their views that Mr. Peterson was guilty and deserved to

die and (3) the second highest percentage of people willing to set aside their prejudgments

about the case. (10 CT 3643, 3646, 3649.)
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As more fully discussed below, the trial court’s refusal to grant the second change
of venue violated both state and federal law for two distinct reasons. First, San Mateo
county was saturated with publicity about the case, including print media, radio coverage,
network television, and cable. This publicity, some of which was plainly inflammatory,
continued unabated from the time of the crime itself until the time of trial. It made a fair
trial impossible by creating a belief in Mr. Peterson’s guilt through presentation of both
admissible and inadmissible evidence as well as the views of prominent public officials as
to Mr. Peterson’s guilt. Second, there was nothing hypothetical about the impact this
publicity had in San Mateo county. More than 96% of the entire jury venire admitted
being exposed to this publicity, including every member of the jury eventually selected,
and -- before a single witness was even called -- fully 45% of the venire confessed that

they had already concluded Mr. Peterson was guilty of capital murder.

B. Because The Pervasive Pre-Trial Publicity Prevented The Court From
Seating An Impartial Jury, Reversal Is Required.

The Sixth and Fourteenth Amendments to the United States Constitution guarantee
a criminal defendant's right to be tried by a fair and impartial jury. (Groppi v. Wisconsin
(1971) 400 U.S. 505, 508.) When a trial court is unable to seat an impartial jury because
of prejudicial pre-trial publicity, due process requires that any ensuing conviction be

reversed. (Rideau v. Louisiana (1963) 373 U.S. 723, 726; Harris v. Pulley (9th Cir. 1988)
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885 F.2d 1354, 1361.) The Supreme Court has articulated two distinct tests for

determining when reversal is required because of pre-trial publicity.

First, reversal is required when the record demonstrates that the community where
the trial was held was saturated with prejudicial and inflammatory publicity about the
crime. (See, e.g., Rideau v. Louisiana, supra, 373 U.S. at pp. 726-727. Accord Murphy v.
Florida (1975) 421 U.S. 794, 798-799; Sheppard v. Maxwell (1966) 384 U.S. 333, 352-
355, 363; Harris v. Pulley, supra, 885 F.2d at p. 1361.) In this situation, a defendant need
not demonstrate actual prejudice. (Sheppard v. Maxwell, supra, 384 U.S. at p. 352;
Rideau v. Louisiana, supra, 373 U.S. at pp. 726-727; Harris v. Pulley, supra, 885 F.2d at
p. 1361.) Second, reversal is required where a defendant establishes actual prejudice by
showing that the jury venire has demonstrated a level of partiality that is too high to
tolerate. (See, e.g., Murphy v. Florida, supra, 421 U.S. at p. 803; Irvin v. Dowd (1961)

366 U.S. 717, 723; Harris v. Pulley, supra, 885 F.2d at p. 1363.)

As more fully discussed below, both tests have been met here. First, the degree of
prejudicial pre-trial publicity foreclosed any possibility that Mr. Peterson would receive a
fair trial. The record shows that (1) the trial venue was saturated with hostile publicity,
(2) this adverse publicity included frequent references to facts and circumstances which

would not only reasonably be construed to suggest Mr. Peterson’s guilt, but also included
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references to evidence which could never come before the jury; (3) an overwhelming
percentage of county residents eligible to serve on the jury were fully aware of this hostile
publicity, and (4) many of these residents admitted that they had already formed an
adverse opinion about Mr. Peterson’s guilt. The record also shows that the venire as a
whole demonstrated a degree of partiality against defendant that was so high it could not

be laid aside. Reversal is required.

1. Because San Mateo county was saturated with prejudicial publicity
about the crime, and because this publicity included explicit and
repeated references to inadmissible evidence, due process required a
change of venue to ensure a fair jury.

a. The legal standard.

As noted above, when a defendant is convicted by a jury drawn from a community
which has been saturated with prejudicial publicity about the crime, reversal may be
required. (Murphy v. Florida, supra, 421 U.S. at pp. 798-799; Rideau v. Louisiana,
supra, 373 U.S. at pp. 726-727. ) The ultimate question is whether the record shows it is
“reasonably likely” pervasive pre-trial publicity resulted in an unfair trial; if so, reversal is
required. (Sheppard v. Maxwell, supra, 384 U.S. at p. 363; People v. Williams (1989)

48 Cal.3d 1112, 1125-1126.) As this Court has made clear on numerous occasions, “‘the

phrase ‘reasonable likelihood’ denotes a lesser standard of proof than ‘more probable
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than not.”” (People v. Vieira (2005) 35 Cal.4th 264, 279. Accord People v. Williams,

supra, 48 Cal.3d at pp. 1125-1126.)

The “reasonable likelihood” test is applied in two different contexts. First, it is
applied prior to trial in an effort to make a prospective determination whether a change of
venue is required. (People v. Williams, supra, 48 Cal.3d at p. 1125.) Second, where a
trial court denies a motion to change venue and the defendant is convicted, it is applied
after trial to make a retrospective determination as to whether the defendant received a

fair trial. (Ibid.)

In the former context -- where a trial or reviewing court is making a pre-trial
determination whether the defendant can receive a fair trial in a particular county -- courts
consider a number of factors, including (1) the nature of the offense, (2) the nature and
extent of the publicity, (3) the size of the community, (4) the status of the defendant in the
community and (5) the status of the victim. (See, e.g., Williams v. Superior Court (1983)
34 Cal.3d 584, 588; Odle v. Superior Court (1982) 32 Cal.3d 932, 937; Martinez v.
Superior Court (1981) 29 Cal.3d 574, 578.) In the latter context -- where a reviewing
court is making a post-trial determination whether the trial was fair -- courts consider not
only the nature and extent of the publicity, but the actual record of voir dire as a direct

measure of the prejudice (if any) caused by the pretrial publicity. As this Court has noted
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in this very context, in retrospectively applying the reasonable likelihood test, “voir dire
may demonstrate that pretrial publicity had no prejudicial effect or conversely may
corroborate the allegations of potential prejudice.” (People v. Williams, supra, 48 Cal.3d
at p. 1125. Accord People v. Vieira, supra, 35 Cal.4th at p. 279; People v. Daniels (1991)
52 Cal.3d 815, 851 and n.12; People v. Gallego (1990) 52 Cal.3d 115, 167; People v.
Harris (1981) 28 Cal.3d 935, 949; People v. Tidwell (1970) 3 Cal.3d 62, 67.) In the
retrospective context, federal courts take the same approach, focusing on the actual voir
dire to determine if there has been a fair trial. (See, e.g., Patton v. Yount (1984) 467 U.S.
1025, 1033; Murphy v. Florida, supra, 421 U.S. at p. 796, 800; Irvin v. Dowd, supra, 366

U.S. at p. 727; Sheppard v. Maxwell, supra, 384 U.S. at p. 345.)

In order to prove there is a reasonable likelihood of an unfair trial, a defendant
need not prove “the community was aroused to an emotional fever pitch.” (People v.
Williams, supra, 48 Cal.3d at p. 1128.) Instead, “the possibility of an unfair trial may
originate in widespread publicity describing facts, statements and circumstances which
tend to create a belief in [defendant’s] guilt.” (Ibid. Accord People v. Tidwell, supra, 3
Cal.3d at p. 70; People v. McKay (1951) 37 Cal.2d 792, 797 [reversal required where at
the time of trial, pre-trial publicity had created a “cool, widely held conviction that
defendants were guilty and should be tried and sentenced to death as expeditiously as

possible.”].) The risk of an unfair trial from pre-trial publicity is significantly heightened
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when the publicity includes prejudicial information which is inadmissible at trial. (See,
e.g., Sheppard v. Maxwell, supra, 384 U.S. at pp. 356-357. Compare People v. Leonard
(2007) 40 Cal.4th 1370, 1396 [no risk of unfair trial where pretrial publicity did not
discuss any inadmissible evidence]; People v. Ramirez (2006) 39 Cal.4th 398, 434

[same].)

This Court has also made clear the standard of review in applying the reasonable
likelihood test. “Whether raised [pretrial] or on appeal from judgment of conviction, the
reviewing court must independently examine the record and determine de novo whether a
fair trial is or was obtainable.” (People v. Williams, supra, 48 Cal.3d at p. 1125. Accord
People v. Alfaro (2007) 41 Cal.4th 1277, 1321; People v. Welch (1972) 8 Cal.3d 106,
113; People v. Tidwell, supra, 3 Cal.3d 68-69.) Federal reviewing courts take the same
approach to ensuring fair trials, employing de novo review. (See, e.g., Harris v. Pulley,
supra, 885 F.2d at p. 1360. Accord Murphy v. Florida, 421 U.S. at p. 802; Sheppard v.

Maxwell, supra, 384 U.S. at pp. 345-349; Irvin v. Dowd, supra, 366 U.S. at pp. 725-726.)

Several cases show how these factors are applied in practice. In People v.
Williams, supra, this Court reversed a capital murder conviction and death sentence
because of prejudicial pretrial publicity. There, defendant was charged with capital

murder. During the nine-month period between defendant’s arrest and the change of
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venue motion “more than 50 newspaper and radio reports appeared . . ..” (48 Cal.3d at p.
1127.) The trial court denied defendant’s motion to change venue and defendant was
convicted and sentenced to death. On appeal, defendant contended the record showed a

“reasonable likelihood” the pre-trial publicity precluded a fair trial.

This Court performed a detailed de novo review of the media coverage, noting that
many of these reports “were front-page or lead articles.” (Ibid.) The court characterized
these articles as “frequently sensational” and noted that some detailed statements “were
inadmissible due to a ‘Miranda’ violation.” (Ibid.) Some of the stories “focused on
preliminary hearing evidence and sheriff’s statements indicating that defendant was the
actual ‘triggerman’. ...” (Ibid.) The Court concluded that the media coverage
constituted “extensive, sometimes inflammatory pretrial publicity” which “suggest[ed] to
the persons who were potential jurors . . . the probability that petitioner was the actual
killer.” (Ibid.) Based on the pre-trial publicity this Court held “a brutal murder had
obviously become deeply embedded in the public consciousness” and “it is more than a
reasonable possibility that the case could not be viewed with the requisite impartiality.”

(48 Cal.3d at p. 1129.)

Rideau v. Louisiana is also an instructive case. There, defendant was charged with

murder and confessed in a filmed interrogation. This confession was broadcast three
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times on television over the next two days. Although trial did not occur for nearly two
months, defendant moved for a change of venue. The motion was denied. Ultimately,
only three of the twelve seated jurors had seen the televised confession. After defendant
was convicted of murder, he contended that his conviction by a jury drawn from a
community exposed to this televised evidence violated Due Process. Although none of
the three jurors who saw the confession declared a belief in defendant’s guilt during voir
dire, and each explicitly promised the court they could put the confession aside and be
impartial, (373 U.S. at pp. 725, 732), the Supreme Court nevertheless concluded reversal
was required “without pausing to examine a particularized transcript of the voir dire
examination of the members of the jury ....” (Id. atp. 727.) “Any subsequent court
proceedings in a community so pervasively exposed to such a spectacle could be but a
hollow formality.” (Id. at p. 726. See also Sheppard v. Maxwell, supra, 384 U.S. at pp.
356-357 [finding constitutional violation where pretrial publicity included substantial
references to facts that were inadmissible at trial, such as fact that defendant exercised his
constitutional right to a lawyer, that he had sexual relations with women other than his
wife, and that he was alleged to be a liar; held, Supreme Court reverses, noting that
“much of the material printed or broadcast . . . was never heard from the witness stand.”];

Marshall v. United States (1959) 360 U.S. 310, 313.)
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The decision in United States v. Skilling (2010) ___ U.S. ___, 130 S.Ct. 2896, is
useful in showing the type of publicity which will not result in an unfair trial. There,
defendant was charged with securities fraud arising out of the Enron collapse. Based on
the pre-trial publicity, he moved for (and was denied) a change of venue. The Supreme
Court concluded there was no constitutional violation under the facts of the case, noting
(1) defendant was tried in Houston, the fourth largest city in the country, with a
population of 4.5 million, (2) 40% of people surveyed had never heard of defendant, (3)
the publicity about Enron had diminished substantially in the four years between Enron’s
collapse and the trial, (4) very little of the publicity actually named the defendant, (5) the
jury acquitted defendant on nine counts, and (6) the publicity did not contain “prejudicial

information.” (130 S.Ct. at pp. 2915-2916 and notes 15 and 17.)

Taken together, these cases articulate the framework for analysis of the pretrial

publicity here. Ultimately, as this Court stated in Williams, the question is whether this

publicity when taken as a whole “suggest[ed] to the persons who were potential jurors . . .
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the probability that petitioner was the actual killer.” (People v. Williams, 48 Cal.3d at p.

1127.) Itis to that question Mr. Peterson now turns.

b. The pre-trial publicity here created a perception that Mr.
Peterson was guilty and should be tried and sentenced to
death.

Although the print media coverage in this case shares many of the same features as
the media coverage in Williams, Tidwell, Rideau and Sheppard, there is one important
distinguishing feature. As the various trial judges noted during the course of this case,
none had ever seen media coverage like this case. Indeed, the state itself conceded that

the media coverage here was “pervasive and widespread” and recognized that the trial

3 As the above discussion of Skilling demonstrates, in addition to examining

the facts of cases like Williams, Tidwell, Maxwell and Rideau -- where courts have found
a reasonable likelihood that pre-trial publicity prevented a fair trial -- it is also useful to
look at the facts of cases where courts have reached a contrary result. (See, e.g., People v.
Farley (2009) 46 Cal.4th 1053, 1081-1087 [no constitutional violation where publicity
did not include any inadmissible evidence, decreased in the years between the crime and
trial, trial occurred in a county of 1.5 million people and “the seated jurors . . . either
recalled nothing about the case or remembered few details.”]; People v. Davis (2009) 46
Cal.4th 539, 578-581 [no constitutional violation where publicity did not include any
inadmissible evidence, trial occurred in county with population of 1.6 million, and actual
jurors chosen expressed reservations about death penalty in a case where defendant was
going to admit guilt]; People v. Alfaro, supra, 41 Cal.4th at p. 1322 [20 articles over 22
month period not considered extensive publicity]; People v. Panah (2005) 35 Cal.4th 395,
448 [18 articles over 12 month period not considered extensive, especially where articles
ended more than one year prior to venue motion]; People v. Vieira, supra, 35 Cal.4th at p.
280-281 [no reasonable likelihood of unfair trial where publicity “quickly subsided” and
was not “persistent and pervasive”]; People v. Welch (1999) 20 Cal.4th 701, 744
[publicity not extensive where it ended two years prior to venue motion].)
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court had found the coverage “surpassed the Manson case . . . and the O.J. Simpson case
in terms of pre-trial publicity.” (15 CT 4720-4721.) It is fair to say that the combination
of print media, radio coverage, television and cable and internet coverage made this
perhaps the most widely covered trial in American history. It is equally fair to say that on
balance, this media coverage created a “widely held conviction that defendant[] w[as]
guilty and should be tried and sentenced to death as expeditiously as possible.” (People v.

McKay, supra, 37 Cal.2d at p. 797.)

There should be little dispute that the media coverage here constituted
“widespread publicity describing facts, statements and circumstances which tend[ed] to
create a belief in [defendant’s] guilt.” (People v. Williams, supra, 48 Cal.3d at p. 1128.)
Much of what would become the prosecution’s case was conveyed in the months, weeks
and days leading up to trial, as well as solemn assurances of guilt from prominent public

officials.

The two major print news sources in San Mateo county are the San Mateo County
Times and the Redwood City News. (14 CT 4504.) On February 7, 2004, an article in the
Times noted that “401 journalists . . . have applied for credentials to cover the Peterson
murder trial, making this the biggest media circus in San Mateo County history.” (14 CT

4557.) As might be expected, the Times and Redwood City News covered the story
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extensively. Thus, between February 7 and May 3 (the date of counsel’s venue change
motion), the Times itself ran more than 50 articles about the case. (14 CT 4535-4557.)

The Redwood City News ran more than 45 articles. (14 CT 4560-4686.)

Some dealt with the jury selection process. (14 CT 4535, 4560.) Another series
of articles described in some detail numerous attempts by the defense to suppress
prosecution evidence, including the wiretap evidence, the GPS evidence and the dog
evidence. (14 CT 4545, 4547, 4548, 4554, 4556, 4647, 4652, 4654, 4684, 4686.) A
February 24, 2004 news story conveyed the theory of the case that Laci was murdered so

that Scott could continue his “affair with a massage therapist.” (14 CT 4548.)

The articles were not simply objective discussions of the facts. A February 10,
2004 story described a “[pJerfect marriage. Perfect life. Perfect crime” and noted that
“beautiful, pregnant Laci Peterson” was a “vivacious brunette with the brilliant smile.”
(14 CT 4556.) In contrast, other articles noted that Mr. Peterson “laughed and joked”
during legal proceedings, was permitted to make both a movie and book deals “over the
objections of Peterson’s slain widow’s mother,” and had had other extra-marital affairs
(14 CT 4544, 4548, 4670.) A March 27, 2004 article stated that Mark Geragos, Mr.
Peterson’s own lawyer, thought he was guilty before taking the case. (14 CT 4541.) A

February 10, 2004 editorial conveyed the following message:
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“A note to anyone who thinks Scott Peterson is guilty. Based on the
evidence at hand, you’re right.” (14 CT 4556-4557.)

In this respect, the news media may have taken their lead from the views publically
expressed by the state’s highest law enforcement officer. In April 2004 Attorney General
Bill Lockyer told the media that the state’s case again Mr. Peterson was “compellingly

strong” and was a “slam-dunk” for conviction. (14 CT 4492.)

Other articles described the state’s evidence in some detail. For example, a March
2, 2004, article stated that the trial judge “ruled that the jury can hear evidence that a
tracking dog picked up Laci Peterson’s scent at the Berkeley Marina and followed it to a
pylon near the end of the marina pier.” (14 CT 4649.) According to the article, the trial
judge himself concluded that “[t]he inference that the jury can draw is that Mrs. Peterson
was at the marina on or about the date she died.” (14 CT 4646.) Both papers had articles

about this piece of evidence. (14 CT 4548, 4646, 4649.)

But even this is not all. Like Sheppard, significant amounts of the pre-trial
publicity focused on evidence that was plainly inadmissible. For example, as discussed in
Argument VI, infra, after extensive pre-trial litigation, the trial court ruled a great deal of
the state’s proffered dog tracking evidence inadmissible, precisely because it was

fundamentally unreliable. (10 RT 2001.) Nevertheless, a March 2, 2004 article explained
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that “[pJolice used dogs extensively in Modesto to track what they claim was Laci, either
alive or recently deceased, traveling in a vehicle on the highway from Modesto toward the
Bay Area.” (14 CT 4646-4647.) This evidence had specifically been ruled inadmissible.

(10 RT 2001.)

A February 24, 2004 story discussed the results from a tracking performed by
Merlin, a dog who “trailed Laci’s scent approximately 20 miles from state highway 132 in
Modesto to Interstate Highway 580.” (14 CT 4664.) A separate article that same day
summarized testimony from “[a]n expert dog handler . . . that according to her dog, Laci
Peterson left her home and traveled in a vehicle to Interstate 580, more than 2 miles from
the Peterson home.” (14 CT 4666.) This article went on to explain that the trial court
found the state’s dog expert fully qualified to testify. (14 CT 4667.) According to this
article, the dog was taken to Mr. Peterson’s warehouse “where the 83-pound pooch
immediately picked up a strong scent of Laci’s and tracked it to highway 132.” (14 CT
4667.) The article explained that the dog expert believed “the person left the house in a

vehicle.” (14 CT 4667.) This evidence too had been ruled inadmissible. (10 RT 2001.)*

37 As discussed in detail in Argument VI, not only was this evidence ruled

inadmissible at trial, but some of the allegations made in the press were simply wrong.
(Compare, e.g., 14 CT 4667 [news article states that dogs alerted in the warehouse] with 8
RT 1531-1532, 1599 [dog handler Anderson notes that cadaver dog Twist did not alert in
the warehouse].)
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Of course, the fact that Mr. Peterson asserted his right to counsel and hired lawyer
Kirk McAllister in January 2004 -- well before charges were filed -- was not admissible.
Here, a series of articles in February 2004 discussed defense attempts to exclude wiretap
conversations between Mr. Peterson and Mr. McAllister (and his investigator) between
January and April 2003. (14 CT 4654, 4673-4682.) One of the articles discussed the trial

court’s ruling excluding a state witness because she had been hypnotized. (14 CT 4685.)

So far, of course, only the print media has been discussed. But as the Supreme
Court itself recognized more than half a century ago, even when “[t]he record contains no
excerpts from newscasts on radio or television,” a reviewing court determining pre-trial
publicity resulted in an unfair trial need not blind itself to the reality of both radio and
television coverage. (Sheppard v. Maxwell, supra, 384 U.S. at p. 342.) This wisdom is
especially applicable in this day and age, where cable talk shows such as Nancy Grace
and Greta Van Susteren focus so frequently on high-profile criminal prosecutions like this
case. And the state itself conceded below that “the major television networks, cable
channels and national publications are responsible for the majority of information that has

been disseminated.” (15 CT 4722.)

Indeed, the state will be hard-pressed to dispute that the publicity painted a picture

of Mr. Peterson’s guilt. Although the results of the jury voir dire are discussed in greater
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detail below, the fact of the matter is that at the time the second venue change motion was
made, the statistics showed that (1) 96% of the potential jurors (a total of 939 potential
jurors) had been exposed to the pre-trial publicity and (2) 46% of this group (a total of
432 potential jurors) had drawn a conclusion as to whether Mr. Peterson was innocent or
guilty based on this publicity. (14 CT 4516, 4520.) Most significantly, of the 432 jurors
who had reached an opinion as to guilt, 98.6% (a total of 426) believed Mr. Peterson was

guilty, while only 1.4% (a total of 6) believed he was innocent. (14 CT 4516.)

These figures make plain what a de novo review of the news articles sh